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I presente lavoro nasce dallo Eucotax Wintercourse, al quale 'Universita Luiss
Guido Carli partecipa sin dal 1995.

Si tratta di un progetto di cooperazione nell’attivita di ricerca in materia di diritto
tributario (Ewuropean Universities COoperating on 1:AXes), al quale partecipano, oltre
all’'Universita LUISS Guido Catli, prestigiose universita europee ed americane, tra cui la
Georgetown University, la Uppsala Universitet, 1a Katholieke Universiteit Lenven, la Universitat de
Barcelona, 1a Unipersitit Osnabriick, U Universiteit van Tilburg, V' Université Paris 1 Panthéon—
Sorbonne, la Queen Mary University of London, la Wirtschaftsuniversitat Wien, la  Corvinus
University of Budapest.

Ne forma oggetto, con cadenza annuale, un argomento di studio di carattere
generale, che viene suddiviso in sei sub-topics, per ciascuno dei quali viene elaborato un
questionario. Gli studenti delle singole Universita rispondono ai questionari dall’angolo
visuale del proprio Stato di appartenenza, per poi confrontarsi nel corso di una settimana
di lavori comuni con i colleghi delle altre Universita. Si perviene cosi ad un documento
conclusivo unitario, nel quale gli studenti evidenziano per ciascun argomento i profili
generali, le risposte normative o giurisprudenziali fornite nei diversi Stati, gli elementi
critici emersi a seguito dell’indagine comparata e le relative proposte di soluzione, anche

in vista di una possibile armonizzazione della disciplina normativa a livello comunitario.

Ha formato oggetto dell’ultima edizione del Wintercourse — tenutosi presso
I'Universita di Osnabriick dal 21 al 28 marzo 2013 — il tema dellImpatto della fiscalita
sulla mobilita, a livello europeo e globale, di persone e capitali”, cosi articolato:

1. Trasferimento all’estero e dall’estero di un’attivita di impresa;
2.  Tassazione dei finanziamenti di fonte estera;

3. Tassazione del lavoro prestato all’estero;

4. Tassazione degli investimenti esteri delle persone fisiche;

5. Pensioni;

6. Scambio di informazioni vs ritenute alle fonte.

I lavori della delegazione italiana — che in questo documento si presentano —
sono stati redatti da: Giulia Trabattoni (Subtopic 1), Alessandro Siragusa (Subtopic 2),
Sabrina Tronci (Subtopic 3), Federico Franconi (Subtopic 4), Francesca Pacchione
(Subtopic 5) ed Enrico Fleres (Subtopic 6).

II dott. Alessio Petsiani, il dott. Federico Rasi e la dott.ssa Federica Pitrone
hanno assistito gli studenti nella preparazione dei lavori e nella successiva discussione
presso 'Universita di Osnabriick.

I lavori sono stati diretti dal Prof. Giuseppe Melis e dal Dott. Eugenio Ruggiero.



ELENCO DEI CONTRIBUTI

EMIGRATION AND IMMIGRATION OF A BUSINESS (INCLUDING:
INDIVIDUALS, CORPORATE ENTITIES AND NON-CORPORATE
ENTITIES (E.G. PARTNERSHIPS); TRANSFER OF ASSETS FROM
HEAD OFFICE TO PERMANENT ESTABLISHMENT, FROM
PERMANENT ESTABLISHMENT TO HEAD OFFICE AND FORM ONE
PERMANENT ESTABLISHMENT TO ANOTHER PERMANENT
ESTABLISHMENT);

CROSS-BORDER FINANCING OF BUSINESS ACTIVITIES
(INCLUDING: DEBT VERSUS EQUITY; FINANCING OF SUBSIDIARIES
AND PERMANENT ESTABLISHMENTS);

TAXATION OF CROSS-BORDER EMPLOYEES (INCLUDING:
RESIDENCE; TAXATION OF INCENTIVE SCHEME ARRANGEMENTS
(BONUSES, STOCK OPTIONS, DEFERRED REMUNERATION ETC.);

TAXATION OF CROSS-BORDER INVESTMENT INCOME OF
INDIVIDUALS (INCLUDING INCOME FROM IMMOVABLE
PROPERTY,; INTEREST; DIVIDENDS; CAPITAL GAINS; RECEIVED VIA
FOREIGN TRUSTS; TAXATION OF THE RICH: BUFFET RULE AND
PROGRESSIVE TAXATION, IF RELEVANT);

PENSIONS (INCLUDING: EMIGRATION AND IMMIGRATION OF
WORKERS AND RETIREES; DEDUCTION OF CONTRIBUTIONS,
PAYMENTS, PRIVATE RETIREMENT PLANS, GOVERNMENT
RETIREMENT PLANS, SOCIAL SECURITY SYSTEMS);

EXCHANGE OF INFORMATION VERSUS WITHHOLDING TAXES
(INCLUDING: AUTOMATIC EXCHANGE OF INFORMATION;
IMPLEMENTATION OF OECD STANDARDS; SAVINGS DIRECTIVE;
FATCA; THE RUBIK MODEL IN SWISS; TAXPAYER’S RIGHTS; USE
OF INFORMATION; EUROPEAN IDEA ON EXCHANGE OF
INFORMATION AND TRANSPARENCY).
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INTRODUCTION

Business today has no longer geographical boursdaBasiness no longer
belongs to a single State: there is a complex Weblationships, that could not
be merely identified as international because@b represents the new reality
without territory.

A fundamental impulse in this direction derived nfroEuropean Union, as
protection and promotion of mobility (in its quagdle declension: goods,
persons, capital, services) play a key role to enshe basic aim of E.U: the
unity of the internal market.

However, this is a general trend, which goes furttten the E.U., as a
consequence of business’ natural inclination mamgand to search for new
markets. This inclination leads to a loss of terrél characterization.
Nevertheless, it took a long time for States to tgwn the law about
immigration and emigration of business, resultingbeplete regulation only in
the E.U. area (with major interventions of the QGafrjustice of the European
Union — ECJ); States developed deeply different sveyy allow this natural
evolution, protecting themselves, at the same tuaiid, regard to fiscal matters.
In order to analyze how a national tax system ariltes European and global
mobility of persons and capital, this paper is dboumigration and emigration
of business as regulated by Italian tax system rwome, including also
company law matters and accounting provisions. hiagfer 1, the concept of
residence for tax purposes in Italy and the difiees between resident and non-
resident person with respect to taxation on incaneeanalyzed. Then, Chapter

2 is about the constitutive elements of residecdax purposes, with respect



to individuals (as it is relevant for the entreper) and to persons other than
individual who are liable to income tax.

Chapter 3 is focused on operative aspects of tnesfer of residence, in the
immigrant and emigrant business perspective, inmghprivate international
law, accounting provision and the exit tax.

In conclusion, Chapter 4 is about the concept ompaent establishment for

Italian income tax purposes.



CHAPTER 1

1.1 RESIDENCE FOR TAX PURPOSES AS PERSONAL ATTACHNE
CRITERION IN ITALY

Immigration and emigration of business for tax psgs have to deal with the
criteria by which States justify their claims toxtéancome, those deemed
reasonable and genuine links that tie up the tightvy taxes with the claimant
State’s territory. Immigration and emigration pregase the transfer of the
attachment criteria on the base of which a Statedetaxes, from this State to
another, materially changing its constitutive elamseand build them up again
in the new State.

ltaly, in 1972, choose residence for income tax purposes as ¢nsomal
attachment criterion for both individuals and ottiean individuals. This choice
was a natural completion of the income tax refonrm70s, which marked the
abandonment of a system dominated by taxes on pyop&he reform
introduced a system based on taxes levied on peraod on progressive
taxation, fully implementing article 53f the Italian Constitution.

Furthermore, the implementation of article 53 mdrkee fading of citizenship
as the form of personal attachment on which taxesewevied. Thus, the
distinction between citizen and non citizen wanasd it is replaced with

resident-non resident for tax purposes, fastenax@tion to actual territorial

L. delega 825/71, implemented with D.P.R. 5978197
24|, Tutti sono tenuti a concorrere alle spese pishk in ragione della loro capacita
contributiva.

1. Il sistema tributario € informato a critelii progressivita”
% G. Melis -l trasferimento della residenza fiscale nell'imfmsne sui redditiRoma, 2008,
pag.31
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premises and effective membership indications, dnatadequate to legitimize

worldwide taxatiof.

1.2 THE CONCEPT OF RESIDENCE FOR TAX PURPOSES

The concept of residence for tax purposes is laandin Articles 2 co. 2
(individuals) and 73 co. 3 (persons other thanviddials) of D.P.R. n.917/1986
(Unified body of laws on income tax on individuatnd on corporate income
tax’, from now orbreviter, T.u.i.r.), rephrasing the D.P.R. 597/73 version.
Article 2 co.2 provides that individuals are deentedbe resident (for tax
purposes) in Italy when they are registered in ¢hél register of resident
population or have their domicile or the resideaseascertained in the civil
code in Italy. Then the legislator chose a formaedon (registration in the
civil registry) , quite simple to apply, and twohet substantive forms of
attachment with reference to these concepts astaise®l at any time in the
civil code.

Article 73 co.3 states that for income tax purpppessons other than individual

who are liable to Ires (as determined in Articlec#81 and co.2) are deemed

* G. Melis op.cit pag 31

® From now on, Irpef.

® From now on, Ires.

"T.u.i.r., 73 co. 1- lett. a) companies, limiteatmerships limited by shares, limited liability
companies, cooperative companies, mutual insuremepaniesSocietas EuropaeReg (CE)

no. 2157/2001, Cooperati®ocietas EuropaeBeg. (CE) no. 1435/2003 that are resident in the
State’s Territory.

lett. b) public and private legal entities otkigan lett.atruststhat are resident in the State’s
territory which carry on a business, exclusivelypogvalently.

lett. ¢) public and private legal entities otttean lett.ajruststhat are resident in the State’s
territory which do not carry on a business, exslelsi or prevalently.

lett. d) non resident entities, includitrgsts, with or without legal personality

co.2 Riblic and private legal entities other than letinaluding all entities with legal
personality, clubs;onsortia

Co.2 also includes organized combinations of persmd other resources, pursuing their aim
individually and not belonging to other personsliexy liable to Ires so that the consequences
of their actions (with respect also to income) directly ascribable to them, as they realize the
taxable premises in an autonomous and unitary way.

Letter d includes also non resident partnershipsfepsional partnershipsocieta semplice

(civil partnership).

4



to be resident in Italy when they have in the Ssakerritory their legal seat or
their place of management or their main objectoAlsth respect to Ires, the
legislator chose a formal criterion (the legal yeatd other substantive two
(place of management and the place were the magactols located); these
criteria shall be interpreted in the sense to eswltine effective localization , in
spite of formal findings As a result, the historical criteria of the plaoe
incorporation and of the applying law were dismisse

Both Articles 2 co. 2 and 73 co. 3 establish thatquisite of time is required
for a person to be resident : the constitutive eletsi must be existent in the

State’s territory for the most part of the taxapéziod.

1.3 DIFFERENCES BETWEEN RESIDENT AND NON-RESIDENFJR
TAX PURPOSES) PERSONS LIABLE TO INCOME TAX

The essential difference between resident and esident (for tax purposes)
persons liable to Irpef or Ires consists in theltakility: resident persons have
unlimited liability, non-resident persons have lied liability to tax.

Italy, like most States do, taxes its residentsespect of all the income they
receive, whether it has its source in that statelsewhere. Thus, taxes are
levied on the worldwide income of the resident pess®.

On the other hand, Italy levies taxes on non-reggléncome only in respect of
income derived from a source based in its ownttegri Non-resident persons,

as the word says, do not have that kind of persmeadonable link with the

8 See chapter 2, par 2.2.2

° T.u.i.r, Art. 7 (Irpef) — solar year; Art 76 (Ineaccounting period, as determined by the law or
by the articles of incorporation; if it is not deténed by the law or by the article of in
corporation, or it is determined but refers to twwanore solar year, the taxable period is the
solar year. See chapter 2 par 2.3

9T u.i.r, Art 3 co.1 (Irpef), about the tax basiglaArt.83 (Ires) about the global business
corporate income.
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territory which is adequate to justify a worldwitéxation; income, instead, has
an economic attachment with the territory that espnts a reasonable link to
allow ltaly to levy taxes on that income. As a teswn-resident persons , have
limited tax liability in Italy!, based on the sourcing rules stated in Articles 23
T.u.i.r (Irpef), 151 co.2 T.u.i.r (Ires, about coamees and commercial legal
entities), 153 co. 2 T.u.i.r (Ires, about non-conuia entities). In first instance,
income has to be characterised in the categorgsdad in Article 6 T.u.i.r, in
order to find the appropriate source rule. Thersftine source is located where
the payer is resident, where the property hasiits,swhere the activity is
carried on.

Article 23 co.1 letter e) ascertains that busines®mes derived to a non-
resident through a permanent establishment loaattethe Italian territory are
taxed in Italy.

Along these lines, a permanent establishment |dcetdtaly constitutes that
kind of genuine and reasonable link on which theeStould justify its claim to
tax business income derived to a non-residentit, iasaccording to literature,
the necessary and adequate subjective premisg #oltasiness carried on in the
State’s territory-.

Therefore, P.E. only represents an income’s econdarm of attachment, a
sourcing rule linking income and Italy’s right t@xt it is never a person liable to
tax on itself®. This conclusion derives from the literal intett@®n of Articles
23 and 73 T.u.i.r but also from Articles 5 and 14#R. 600/1973 concerning

the duty to file the tax return and accounting elsiti

YT u.ir, Art. 3 co.1 (Irpef) and Articles 151 ah83 (Ires)

12p valenteStabile organizzazione e modello OG8ECorr. Trib, 32/1997, 2337

13V, Uckmar, G. Corasaniti, P. De’ Capitani di Viroate, C. Corrado Olivd)iritto Tributario
Internazionale Padova, 2012, p.2 29.

6



Literature also highlighted the fact that keepin@.&. in the territory of the
States means something more than just an econdtachaent: it is a quasi-
person liable to tdX, because it can change the ordinary criteria bjctwh
income is localized, allocating to it also incorhattdid not derive from the P.E.
In other words, the concept of permanent estabksiien “skims over the
problem of the subjectivity but it does not touth'?

Nevertheless, a further and proper analysis of dbiecept and the role of

permanent establishment in Italy will be up to dssion in chapter 4.

14 G. Melis op.cit p. 233
5 Gallo,Contributo all’elaborazione del concetto di “stabibrganizzazione” secondo il
diritto interno, in Riv. Dir. Fin. , 1985, p. 385 ss.
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CHAPTER 2

2.1 CONSTITUTIVE ELEMENTS OF RESIDENCE FOR INCOMEAX
PUROSES — INDIVIDUALS

Individuals are deemed to be resident for tax psepan Italy when they are
registered in the civil register of resident popiola or have their domicile or
the residence as ascertained in the civil c8der the most part of the taxable
period, showing that reasonable and genuine kinpgeofonal attachment with
the territory, adequate to justify tax claims osidents in respect of all the

income they receive, whether it has its sourcéan state or elsewhere.

2.1.1 CIVIL REGISTER OF RESIDENT POPULATION

The registration in the civil register of the remit population is a formal
criterion. The civil register is an archive in whigpersons who fixed their
residence (as habitual place of abode) or dom{gdleen there is no a fixed
place of abode) in the territory of a municipal tded are filed, having
statistical, financial requirement and mandatorylipidisclosure purposs

Also immigration and emigration are object of thandatory disclosure to be
recorded in the civil register.

As this formal criteria and the other substantwe (residence and domicile)
are non-concurrent and alternatiyean individual who movede factohis or
her residence (for civil purposes) abroad andhatsame time has maintained
the registration in the civil register, is deemed ke still resident for tax

purposes and is, as a result, taxed on the wortdiicbme.

18T u.i.r. Article 2 co. 2
17 See Law dec, 24th 1954, no. 1228
8 G. Melis op cit, p. 115



Hence, for tax purposes, in this case form prewvars substance, in contrast
with the civil well established case law. Accordihg this tendency, civil
register records are deemed to be presumptionsiotesterprodf, in order to
prove that records are based on sham or falserstats.

Afterwards, registration in the civil registry afgident population is a sufficient
but non-necessary condition to give rise to resideior tax purposes in ltaly;
ergo, an individual who fixes his or her habitual pladeabode abroad will have
to ask the cancellation of his records and, if halee is an Italian citizen, the
registration in the registry of Italian citizen whee resident abro&t(AIRE)*.

On the opposite, an individual who moved factohis or her residence (for
civil purposes) in ltaly, even if there is not ajisgration in the civil registry,
substance will prevail over form and he or she bala deemed resident for tax
purposes when residence in Italy took place fortrpag of the taxable period.
This rule has given rise to considerable gquest@mmsut its compliance with
Article 53 of the Constitution, as interpreted re tsense to justify Italy’s claim
to tax worldwide income of an individual deemedd#®oresident just on the base
of the formal registration, notwithstanding any uirg on the actual residence
or domicile. According to the interpretation in collance with the Constitution
given by Corte di Cassazione in aiiter dictum?’, substance must prevail over
form when counterproof against formal registratexmsts, as it happens in civil

matterg®,

YEx pluribus, Cass., Sept., 27th 1996 no. 8554,iisiGCiv. mass, 1996, p. 1338; Cass. Civ.,
Jul. 22nd 1195, no. 8049, in Giur. It., 1996,1,833.; see also L. Giampaoliragrafe della
popolaziongin Enc. Giur, Roma, Il, 1988.

“ G. Melis,op cit, p.117.;

L Registration in Aire is not deemed to be a prastion without counterproof for an individual
not to be resident; in fact, it can be proved thatindividual maintained his residence or
domicile in Italy. See Circolare Min. Fin., Dec, 20997 , n.304/E/I/2/705. See also Chapter 3.
?2 Cass., sez. | civ., Feb. 6th 1998, no. 1215 ia.ipr1998,1,1128

3 See note 20.



It is without prejudice that registration in thevitiregistry of the resident
population gives in to a provision of a double taxa convention that, with

regard to residence, follows Article 4 of the OE@iDdel.

2.1.2 DOMICILE

Article 43 co. 1 of the civil codé provides that an individual’s domicile is
where he or she established his or her main ceh@#airs and interests; co. 2
provides that an individual’s residence is wherehshe has the habitual place
of abode. Thence, there is a plurality of formspefrsonal attachment, in
contrast with the concept of seat for persons dten individuals (Article 46
c.c.).

According to a certain tendency in case law anlitenature, domicile could be
identified asres jurisand residence ags facti, being the first concept a mere
creation of the legislator, dominated by the indinal’s intention to fix in that
place the main centre of affairs and interest, thiedsecond conceptde facto
matter, dominated by the actual presence in théicpkar place.

This tendency was criticized by several authorghhite concepts express
actual situations, in which individual’s intentieof course relevant but is the
fact of the presence to prevail, as these areteféesituations’.

With respect to the concept of affairs and intexestccording to a well
established case law, this concept gathers bothoewc and vital (moral,
social) interests, mainly related with the presesfcae family’®. Effectively, as

those different kinds of interests could not bethe same place at the same

4 From now on c.c.

% G. Melis,op. cit, p. 149.

%% Cass., Oct. 26th 1968, n0.3586; id, Feb. 12th 1833435; id. , May 5th 1980, no. 2936.
However in Cass., Nov. 17 th 2010, no. 23249 ar2b@3& famous actress’ transfer of residence
was declared not sham; according to the Revenugggthe transfer of residence was sham
because her son continued living in Italy.

10



time, case law has always preferred, in order terdene the domicile, the
place in which the vital (non economic) interestsrav located. Also the
Revenue agency adhered to this tend&ncy

Contra, the literature affirms that in order to preserve thdependency of the
concepts of domicile and residence, domicile shoulg represent the centre of
economic interest. As a matter of fact, taxatideas$ an individual’'s economic
and patrimonial sphere and it could appear unredderbasing Italy’s claim to
tax only on the presence of the family in the teryi when the individual's
most part of the activity is carried on abréaddn the other hand, also ECJ
confirmed the pre-eminence of vital interests ideorto determine residence for
tax purposes.

In order to establish domicile, art. 43 co.1 cexjuires the centre of affairs and
interests to be “main”, from a quantitative poirfitview as ade factomatter,
where the sole intention cannot be decisive. Ddmidias also to be
intentionally constant and recognizable. These idenstions bring to identify

domicile as unique.

2.1.3 RESIDENCE AS ASCERTAINED IN THE CIVIL CODE

Article 43 co.2 c.c. states that an individual'sidence is the place of habitual
abode.

In conformity with case law, two requisite are resaey: the objective, constant
permanency in a determined place and the intemtictay. There could not be

deemed residen@®lo anima, apart from the fact of permanency.

27 Circ. Min. Fin. No. 304/E-1997
28/, Uckmaret alii , op. cit, p.231
29ECJ, Jul. 12th 2001, C-262/99; follows this case Cass., Nov. 7th 2001, no. 13803.
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When an individual carries on an activity outside municipality in which is
deemed to be resident, the fact that the placebotla is habitual does not
recede if the individual “maintains there a hometums there when it is
possible and shows his or her intention to keepetlige centre of family and
personal relationship&(so calledanimusof the individual’s abode).

Moreover, the fact that the place of abode is abitneans that it must have a
grade of stability, in the sense of intentional +temporary nature.
Afterwards, in order to identify residence in cas#scross-border mobility,
when the internal situation of intentional non-tewgyy abode has to be
compared with a situation of the same nature abrtredindividual’s various
and constant permanency in different municipalitresst be summed together
and then compared with the foreign situatfon

Permanency does not mean continuity or conclusagnenless absences are
such as to make the abode no longer habitual. Henvéve duration represents
only a symptom of the intentional non-temporaryunatf the abode and it will
be decisive only in order to determine residencédo purposes, when the most

part of the taxable year will be coveféd

2.1.4 RESIDENCE PRESUMPTION FOR INDIVIDUALS

Art. 2 co. 2 bis T.u.i.r establishes a presumptiorrelation to residence of
individuals. Hence, when an ltalian citizen transféis residence to a tax
haven, the burden of proof that he had actuallysfiexred his residence to this

country is up to the taxpayer himself.

% Cass., Mar. 14th 1986, no. 1738

31 G. Melis,op. cit, p. 159

%2 Cass. SSUU, Oct. 28th, no. 5292

% See Chapter 1, par. 1.2 and Chapter 2 par. 2.3
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More deeply, this anti-avoidance rule inverts theden of proof whethett) an
Italian citizen cancels his registration in theilcregister of the State?) thus,
emigrates to a tax haven. As ltalian citizens eatigg shall register themselves
in the Register of Italians resident abroad (AIR&¥o the verification of the
second requirement to apply this rule depends oformal control: the
registration in the AIRE. Therefore, through thefsemal obligation, this
inversion of burden of proof shall apply

It is debated whether this presumption shall applgase an individual who
emigrates to a State other than tax havens, aadtadinsfers his residence to a
tax haven. An anti-avoidance interpretation impasesxtend the application
area of this rule: if the temporary emigration wase aiming to circumvent the
law, theratio of this rule impose that it shall apply

With regard to emigration to Countries other thar havens, but having a
favourable regime for emigrat&dthe burden of proof is up to the tax inspector

as usual.

2.2 CONSTITUTIVE ELEMENTS OF RESIDENCE FOR INCOMEAX
PURPOSES - PERSONS OTHER THAN INDIVIDUALS

As it is stated in Articles 5 co. 3 letter d (foarmerships, professional
partnershipssocieta sempligeand 73 co. 3 T.u.i¥’ , those persons are deemed

to be resident in Italy when they have in the Ssaterritory their legal seat or

% See G. Melispp. cit p. 339-340

% See Ibidem, p. 341-343

% l.e. Countries adopting the remittance base i@xaaccording to which foreign income is
taxed only when it is remitted in the State ofdesice. With respect to these Countries the
double taxation conventions stipulated by Italyndd seems to be adequate in most cases. See
V.Uckmar, G. Corasaniti., P. De’ Capitani di Vimate, C. Corrado Olivap. cit, p. 233

3" For the persons included see note 7
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their place of management or their main objecttifier most part of the taxable
period.

Therefore, for tax purposes not only is relevaset filrmal linkage of the legal
seat, but also the effective localization of thacpl of management and the main
object in the State’s territory, as those formsatthchment represent adequate
elements in order to recognise a company’s acitedlty .

Those forms of linkages with the Italian territaage considered to be genuine
and reasonable to justify tax claims, in compliavegh the fundamental
principle of the ability to pay expressed in adiéi3 of the Constitution; indeed,

they have the ability to localize actual and detren economic relatioi$

2.2.1 LEGAL SEAT

The legal seat is the place stated in the artiofemcorporation and in the
bylaws ex Article 2328, no. 2 c.c. as it is recorded in t@mmpanies registry
book.

Hence, the legislator eliminated the connectiorh\lite place of incorporation
that, on the contrary, is relevant as the attachnoeiterion in transfer of

resident matters for the purposes of the internatiprivate law’.

2.2.2 PLACE OF MANAGEMENT
The link based on the place of management hasiheapreted as the place of

effective management, looking at the high decisiaking power, at the place

¥ See Cass. Sez. I, Dec, 10th 1974, no. 4172. wiiog to this case law, in order to determine
a company tax liability as a resident in Italy, flaces stated in the article of in corporation, in
the bylaws and in other official documents arematessary conditions since the actual and
substantive situation is decisive.

39 G. Melis op. cit, p 226

40 Law n0.218/1995. A further and proper analysishis topic will be up to discussion in
Chapter 3.
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where key-decisions are taken and where the syrddedghe company to act as
a whole are determined, in line with the tendenoyppr of international tax
law.

In this manner, the actual situation must be evatyaot just looking at whom,
formally, the articles of incorporation or the byk assigned the power to
manage, but also the role played by those who, gntbe inert others,
effectively give rise to the business volitionalgas™.

For these reasons, there could be only one plaeteaftive management.
Nevertheless, this criterion could be quite hardlemtify in various occasions,
e.g. when managers decide to meet in differenteglan a rotational basis or,
above all, because of the development of commtiaicéechnology. E-mails,
video-conferences make it not necessary for theagens to be physically
located in the same place at the same time; amseqaence, directors are
independent from the location of the company dmwill of the board can
shape itself simultaneously in more than one ptacghen via-web, in none of
thent?

Further problems arise when it comes to groupshwhe parent company and
its subsidiaries are situated in different statéenerally, the subsidiary’s
management is strongly directed from the parerd, ttanagement of which
impresses the common industrial, financial, acdogntand administrative
strategy; the subsidiary is appointed of the dagdoy running.

In these cases is important to identify the boupdhat separates a common
strategy and the complete deprivation of the sudnsi@ volitional pulses, that

could justify the parent’s State’s claim to tax tubsidiary as a resident too.

“1 F. Gallo,L'applicazione d'ufficio del diritto comunitario dparte del giudice nazionale nel
processo tributario e nel giudizio di CassazioRelazione al Convegno sull'applicazione del
diritto tributario, Corte di Cassazione, Dec. 12692

“2G. Melis,op. cit, p.229
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With respect to this matters, Article 73 co. 5-hisd 5-tet® establish two
presumptions with the possibility to counterprodifie place of effective
management of companies or other enfifiéisat controlex Article 2359, co.1
c.c®® other companies or entities included in letterara) b) of Article 73, co. 1
T.u.i.r, is deemed to be existent in Italy if, attatively,

a. are in turn controlled, even indirectly, by resitparsons

b. are managed by a board of directors winosebers are mainly resident
in Italy®.
If one of the above-mentioned condition occurs,dheden of proof is shifted to
the company. Indeed, it has to demonstrate thattteetive residence of the
company is not in Italy but abroad and, notwithdtag the cited occurred
conditions, that there are facts, situations oreotblements to prove the
effective existence of the place of effective mamagnt in the foreign country.
On the other hand, the CFC rule established bglarii67 T.u.i.r applies when a
resident company controls a non-resident compahig file does not regulate
the non-resident company as a resident but it sedeaon a look through
approach, in order to avoid tax deferral. In factcome of non-resident
controlled companies that are resident in a taxehda black list State), even if

they have not been distributed, are imputed toréisedent controlling subject,

43 As amended with d.l. 223/2006 converted in La®/2806

* See note 7

> Article 2359 co. 1 c.c. — companies are deemdzktoontrolled when: a) another company
has the majority of the voting rights in the gehenaeting; b) another company has sufficient
voting rights to impress a dominant influence omdeneral meeting; c) another company
impresses on that company a dominant influencdaparticular agreements.

“% Article 73 co.5ter T.u.i.r.- For the purpose efifying the existence of control relevant for
co. 5-bis, it shall be considered the situatiothatend of the accounting year or management
period of the foreign controlled entity. For thergapurpose, with respect to natural persons,
voting rights appertained to relatives (see Arcd,5 T.u.i.r), are taken into account.

Article 73 co. 5quater - Except when differentlpyed, companies or entities which assets are
prevalently invested in shares of estate closedremdks (see Art. 37 of Decreto Legislativo
58/1998), and controlled, directly or indirectlirdugh a trust company or a third person, by a
person resident in Italy are deemed to be residghe State. Control exists in compliance with
Art. 2359, co.1, no. 1 and 2, even for participatiovned by entities different than companies.
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granting a tax credit for taxes paid abroad. Incasme-determined according to
Italian rules and it is computed in the residetd&sable base proportionally to
the participation held in the foreign company. ®ane provision applies to
participation in non resident entities with respectncome deriving from their
permanent establishments in tax havens. Thesesmavshall not apply if the
taxpayer proves that:

» the C.F.C. is carrying on an effective business/i#gtin the market of the
State or territory in which it is placed;

» the participation in the C.F.C. does not give tscalization of its income
in the tax haven. This condition is existing if CFincome arose at 75% in
State which are not tax havens. The Revenue Agéasystate that this
hypothesis is realized when the C.F.C. derivedigorencome through a
permanent establishment in a State with an orditeatgtion system. If income
are dividends from companies resident in a Stath wn ordinary level of
taxation, as the source of these income is theatapivned by the C.F.C. this
condition does not seem to occur. But a re@irtolare*® by Revenue Agency
itself reconsidered this position.

The possibility not to apply this provision is stly connected with the
European Union principle of freedom of establishtrenstated in th€adbury
Schweppé? case, that allows the tax advantages due to @foestablishment
if and only if the controlled foreign companies amet wholly artificial
arrangements intended to circumvent national lawcompliance wittCadbury

Schweppesthe C.F.C. regime shall not apply if the taxpagesves that the

“"Revenue Agency, Risoluzione 18/E/2003
“8 Revenue Agency, Circolare 51/E/2010
“9ECJ, Sep. 12th 2006, C-196/04.
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foreign establishment is not an artificial arrangemdirected to an undeserved
tax advantage.

To conclude, Art. 4 par. 3 of OECD Model ascertdimst persons other than
individual's residence for tax purposes is in tHacp where its place of
effective management is situated. Before the chaloge in November 2008,
OECD Commentary stated that the place of effecthenagement shall be
deemed to be in the place where directors and neasiageet in order to take
strategic decisions. However, it must be remembehed Italy placed an
observation to the Commentary, according to whighplace where “the most
senior persons or group persons” cannot be comrgldée only criterion to find
the place of effective management. l.e., it shdwlde been considered also the
place where the main activity of the company isriedr on. The OECD
commentary, as previously said, was modified in&00ith respect to these
matters, indeed in the new edition of the Comnmrgntiae place of effective
management is found with regard to some concuretdria, not only with

regard to the meeting place of the most seniomparsr group persons.

2.2.2.1 CONTROL AND PERMANENT ESTABLISHMENT

A person or a company resident abroad could comatrodmpany in Italy that

could be considered as a permanent establishmetit.réépect to the possible
contrast and/or duplication of attachments to $itetes, Art. 5, par. 7 of the
OECD Model convention states that “the fact thebmpany which is a resident
of a Contracting State controls or is controlledabgompany which is a resident
of the other Contracting State, or which carriesbasiness in that other State
(whether through a permanent establishment or wtke), shall not of itself

constitute either company a permanent establishofetite other”. In order to
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clarify this provision, a recent modification tcetlOECD commentary explains
that “in relation to the test of legal dependenteshould be noted that the
control which a parent company exercises overutsisliary in its capacity as
shareholder is not relevant in a consideratiorhefdependence or otherwise of
the subsidiary in its capacity as an agent forsTsiconsistent with the rule in
paragraph 7 of Article 5. But, as paragraph 4lhef€Commentary indicates, the
subsidiary may be considered a dependent ageitd parent by application of
the same tests which are applied to unrelated coieg®”’. Thus, this
amendment could be seen as a reaction of the OB@1i tinterpretation by the
ltalian Supreme Court of Art.5, par. 7 in the RhMorris cas#".

The Supreme court ruled that an Italian companylccde considered a
permanent establishment of foreign associate comgawhich pursue a
homogeneous strategy, pointing out the activity cohtrolling the correct
execution between a resident person and a forexgmpany should not be
considered an auxiliary activity according to Art par. 4 of the Model
Convention and that the participation of directar&l managers of the Italian
company to a phase of the stipulation of an agretretween the associate
foreign companies and a resident person can badevad an example of the
power to conclude contracts in name of the foreigierprise. Nevertheless, this
interpretation seems to be paradoxical, as usaatlybsidiary is directed by the
parent company, which has the power to appoint dinectors and is the
majority (or sole) shareholder.

As aforesaid, the OEDC Commentary repulses therpnetation. The OECD
seems to consider the subsidiary as a permaneabliskiment in case it

represents donga manusof the head office business, in the sense that the

¥ See OECD Commentary, Art. 5, par. 38.1
®1 See Cass, 3367/2002, 3368/2002, 7682/2002, 10825/2
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subsidiary’s assets are at disposal of the pam@npany in order to carry on its
business, or when the subsidiary has the powesriolgde contracts in name of
the foreign parent (being a dependent agent), atlven the subsidiary carries
on functions that can be considered complementatyriierely auxiliary) to the
foreign company business. Therefore, the fact thatsubsidiary activity is
directed by the parent is not sufficient to considee first a permanent
establishmenit.

Furthermore, this problem could intersect the @%@, as, according to the
criterion of the place of effective management, thésidiary could be
considered resident in the State of residenceeptrent company, because of
lack of management autonorfly

In this case, the problem of the permanent estabksit endures, as the
subsidiary or the parent, both resident in theeStétresidence of the latter, can
be considered carrying on a business in the hage Shrough a permanent

establishmeri.

2 OEDC Commentary, Art. 5, par. 41: “A parent comparay, however, be found, under the
rules of paragraphs 1 or 5 of the Article, to haysermanent establishment in a State where a
subsidiary has a place of business. Thus, any spgoemises belonging to the subsidiary that
is at the disposal of the parent company... andcitastitutes a fixed place of business through
which the parent carries on its own business witistitute a permanent establishment of the
parent under paragraph 1, subject to paragraphd & af the Article... Also, under paragraph
5, a parent will be deemed to have a permanentlestment in a State in respect of any
activities that its subsidiary undertakes for ithié subsidiary has, and habitually exercises, in
that State an authority to conclude contracts énriime of the parent ... unless these activities
are limited to those referred to in paragraph thefArticle or unless the subsidiary acts in the
ordinary course of its business as an independgamitdo which paragraph 6 of the Article
applies”.

3 G. Melis,op. cit, p. 235.

** |bidem,op. cit, p 240
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2.2.3 MAIN OBJECT

The attachment criterion based on the main objetitates the place in which
the activity is carried on in order to reach the af the entity and where the
will of the company finds its actual implementafion

Article 73 co. 4 ascertain that the main objedhes essential activity carried on
in order to achieve directly the primary aims aseduined by the law, the
articles of incorporation or the bylaws. The maon €xclusive) activity of the
resident entity is determined by the law, the Bsiof incorporation, the bylaws
if these documents exist as public deed or notdnmesate deed. Moreover, if
these two documents do no have that required furenresident entity’s main
activity is determined on the base of the actititst is actually carried out in
the territory of the staté

The formal verification through the documents siall be relevant in order to
gualify a person as resident, but only to qualifg tain object as commercial
or non-commercial, as the rule in Article 73 co.b.ilr itself assume that the
entity has been already qualified as resitfent

Noticeably, identifying the main activity involvesde facto verification, with
respect to the activity that is actually carriedinrthe territory of the state. In
addition, the fact that it has to be main involtes importance of quantitative
parameters — e.g. gross profit, localized assdteeyaumber of employees —
and qualitative parameters when the activity istipl@, in order to identify

which of them is accessory and which, insteadhastypical one.

*5 Ibidem op. cit, p 240

%% Article 73 co. 5 T.u.i.r that also states thas thiovision applies in any case to non resident
persons.

>’ G. Melis,op. cit pag 247. G. FalsittaManuale di diritto tributario, Parte speciale®adova,
2010 pag. 270
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Problems can arise when it comes to the relatitwvden the object of the main
activity and the main assets of the company.

For instance, with respect to companies that do aasty on any genuine
commercial activity the line between the activitat is carried on and the main
assets could be hard to find when their major aesasists in immovable
property with its situs in Italy or in participah in entities that are resident in
Italy. In these cases, the only activity consistghe purchase and transfer of
those assets that could easily entail a “convehiatlization. This kind of
practice based the presumptions established ircl&rf3 co. 5-bis, 5-t&f
Consequently, the word “object” stated in Articlgé $hall be interpreted as the
activity carried on by the company; and this aggiin this case, participation
holding) and the asset (the participation) arerbledifferent and the requisite
on which the presumptions are based in order tacitthe foreign’ s holding
residence in Italy is the place of effective mamaget, not the fact that the
object (assets) are detained in a resident company.

With respect to the consideration of a real estata permanent establishment,
the Italian Supreme court stated that ownershi@nainmovable property is not
sufficient to form a permanent establishment if pessession has the only aim
to administrate the estate. Otherwise, in casgtbperty is instrumental to the
business or is the object of the business itsélfcould be considered a
permanent establishment in the host Statehe existence of mere immovable
property, if the business of the foreign enterpissearried on by means of this,

could be a reasonable link in order to found a perent establishmefit

%8 d.1 223/2006. See chapter 2 par. 2.2
9 See Cass., 8820/1987
0 See G. Melispp. cit p. 243
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2.2.4 TRUSTS
Trusts are deemed to be resident in Italy on tree lzd the same corporate

income tax rule¥ stated in Article 73 co. 3 T.u.i.r.

However, with exclusive respect to trusts, two pnegtion of residence in Italy
are established by art. 73 T.u.i.r. Hence, trutitesfn tax havens are deemed

to be resident in ltaly if:

. at least one of the settlors and one of the bamgfis are resident in
Italy;
. after the trust institution, a person residentatyl attributes to the trust a

right on an estate.

These presumptions were provided for the purpossmrast tax elusion and
evasion. Even if the possibility of counterproofestablished only for the first
presumption, the Revenue Agency, in order to im&trfhe rule in compliance
with Constitution, considers this possibility toisixalso with regard to the

second on®.

2.3 TIME REQUISITE — MOST PART OF THE YEAR

According to Art. 7 T.u.i.r. income tax applies taxable periods. This is a
legal fiction, as income is a flow which can ingear decrease the stock of
wealth belonging to the taxpayer. The stock mayttlate during the whole

taxpayer’s existence: the actual flow of wealthhedrby a person or a company

should be measured only with regard to the staréind the ending point.

®1V. Uckmar, G. Corasaniti, P. De’ Capitani di Viroate, C. Corrado Olivap. cit, p. 377-

379

%2 The word “settled” was considered by the Revengenky (see Circolare 48/E/2007) as
referred to a “formal resident for tax matters” dimer to have an explanation of the main

problems due to this expression, V. Uckmar, G. €andi, P. De’ Capitani di Vimercate, C.
Corrado Olivapp. cit, p. 379-380

®3 Circolare 48/Eit.
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Otherwise the necessity of contributes of the Slates not allow to defer taxes
at the end of the taxpayer’s existence; therefiwe notion of taxable period is
indispensabf¥.

With regard to time requirement, in order to cosesid person resident in the
State it is necessary that the relation betweermpéngon and the State is stable.
Indeed the material requirement provided by Aran2l 73 T.u.i.r. in order to
gualify a person, a company or everything in betwag a resident shall exist
for almost the most part of the taxable periodtfa purpose to consider that
taxpayer resident in the State.

If the time requirement has occurred, the taxpayall be taxed as a resident
for the whole taxable period, even if he becamesadent after the taxable
period beginning. Instead, if this requirement has matured, the taxpayer is
not resident for the whole taxable period. As aseguence, the effects of the
fact that the time requirement accrued are retigefCt It is not necessary that
the relevant period is continuous: many differeatiqgeds could form “the most
part of the taxable perio®’ Hence, it is not necessary the physical permanenc
in the State, as this requirement is not necessdhyregard to residence for

civil matter$’.

% G. Melis,op. cit, p. 277
% See Ibidem, p.293
% See Ibidem, p.296
%7 See Ibidem, p.298
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CHAPTER 3

3.1 COMPANIES’ TRANSFER OF SEAT — INTERNATIONAL RYRATE
LAW ISSUES
Companies’ transfer of seat is a really complextendbr the reason that, as it

was stated in th@®aily mail’®

case by ECJ, those entities are created by a
national legal order and they exist due to itsgule

Hence, the possibility to transfer the legal seakegal continuity depends on
the choice a single legal order takes about tHeadies on the base of which its
lex societatisapplies to a company.

With respect to Italy, Article 25 of law no. 2188® was the first rule to be
introduced in Italian legal order to regulate eesitwith legal personality having
strangeness elements with regard to the Italiaal legler itself.

Article 25 co. 1 ascertains that companies, clidnsndations and all the other
entities, both public and private... shall be regedaby the law of the state
where the incorporation proceeding was completeskeiheless, Italian law
shall apply in the case the place of effective ngan@ent or the main activity of
these entities are in Italy.

Afterwards, Italian legal order incorporates easitiaccording to its own rules
and recognize entities incorporated under a foré&gal order’s rules. Italy so
adheres to th&rundungstheorie or place of incorporation theory, even though
it is tempered by the place of effective managensrd the main activity
criteria. As a consequence, Italian law, underfttee of which an entity was
incorporated, applies permanently to that entityhyexever it carries on its

activity or its place of effective management isdted. On the other hand,

%8 ECJ, Sep.27th 1988, C-81/98
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foreign entities that transfer their legal seatltedy shall be recognized and
regulated by their own incorporation law, as thgaleorder who adheres to the
Grundungstheoriebares the risk to import the law of another Statf course

these entities should not be pseudo foreign corepani

3.1.1 EMIGRATION FROM ITALY AND IMMIGRATION TO ITALY

Article 25 co. 3 of Law 218/1995 establishes thahsfers of legal seat abroad
and mergers with entities having their seat abstadl be operative only if they
had been implemented in compliance with the lathefinvolved states.
According to theGrundungstheorie, when a company incorporated under
Italian law transfers its legal seat abroad shaudd give rise to any legal
problem, as they are free to move their seat withozurring in a winding-up.
The transfer of the legal seat constitutes a bylewslification’®. In general,
according toGrundungstheoriean entity could not back out of its legal order’s
force. The emigrant company remains regulated ey ititorporation legal
order’s rules, wherever its activity takes pldce

Formerly, case law established that the transféinefegal seat abroad could be
assimilated to a winding-up of the entity ; it wdutause its pay-off and its
extinction and, then, a new incorporation procegdhroadContra,according

to the literature opinion, emigration should noagathe extinction of the entity
if implemented in compliance with the law of thevatved states, that is what
was stated in 1995 in Article 25 co. 3., disregagdihe winding-up rules even

for tax purposés.

%9 G. Melis,op. cit, p. 194, nt.173

0 Articles 2328, co. 2 no.2 (articles of incorpawa) 2365 (extraordinary meeting for bylaws
modifications), 2369 no. 4 (majority).

"L C. Licini, Persone giuridichgin La condizione di reciprocitdby leva, 2001, p 161.

2 See Chapter 3 par. 3.3
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As a consequence, when an lItalian entity transfertegal seat abroad, in a
state which adheres to the incorporation theory émoigration occurs in legal
continuity, without winding-up in Italy an withouthe need of a re-
establishment, as also the foreign country recegtie immigrant entity as
regulated by its incorporation law.

Sed,emigration can be operative only if it had beenlengented in compliance
with the law of both the involved states. Legal toaunty, then, hinge upon the
compatibility with the rules of the new seat's 8tdl Thence, differences
occurs when an Italian entity moves its seat inld Eountry or in a non-E.U.
ond*,

When emigration isntra-E.U., the company deliberation about the transfer o
legal seat shall be registered in the companiesstrggas an articles of
incorporation’s modification and any further maratgtdisclosure regarding the
transfer of seat is not required, unless the cowmpatends to cut any
attachment with Italy, so that a cancellation resjige requiret. In other words
emigration intra-E.U. is unconditional (semfra) so that Article 25, co. 3 in
these cases is unusable.

On the other hand, when emigrationeidraE.U., the notary who receive the
deliberation concerning the transfer of seat hasetify that it is actually in
compliance with the rules of the new legal orderg(verify if the transfer of
seat is permitted, which forms of public disclosare mandatory, if a re-

establishment is needed).

3 See Cass, SS.UU., Jan 23rd 2004, no. 1244 in Giu2004, p.2103. Cass, Sep. 28th 2005,
no. 18944.

™ A. Righini, Il trasferimento di sede all’estero. Valore fiscalei beni trasferiti e iscrizione nel
registro delle impreséan Il Fisco, 2008, no. 9 fasc.1, p. 1551 ss.

" The cancellation from the registry will be compigtwhen the company will be registered
abroad or re-established abroad in compliance thigmew legal order.
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On the contrary, when an ltalian entity emigrates tountry which adheres to
the Sitztheoriepr the real seat theory, there could not be legalicuity.
Effectively, according to th&itztheoriethe country that adheres to it does not
recognize entities which have not an actual linkagg the country itself,
otherwise the real or effective seat. Thereforethay consider the emigration
of national entities as a winding-up, they do remtognize foreign entities who
belongs to different legal orders with respecth® place where their legal seat
is located so that these entities are forced taset re-establishment.

With respect taintra-E.U. migration, as ECJ ruled in théberseering BY?
case, the host country shall not ignore the Ipgatonality created under the
force of the law of the home country and compel amgany to a re-
establishment in its own territory, in compliancghwts own law, as, otherwise,
freedom of establishment is violated. Accordinghis case law, th8itztheorie
should not be in compliance with the freedom ofalkkshment as a
discrimination (in the host country perspective)t bmaybe also as a
restrictior” , in the home country perspective, can occur.

This question, in the home country perspectivetilshanging, as in th®aily
Mail”® case, ECJ ruled that freedom of establishmentitepted with exclusive
regard to secondary freedom of establishment, mailving transfers of seat
that home countries could regulate in different syagven if they cause the
moving company’s winding-up.

However, twenty years after rulirigaily Mail, the ECJ said over this matter

again in theCartesid® case. From the departure State perspective, two

®ECJ, Nov, 22nd 2002, C-208/00

" F.M. Mucciarellj Liberta di stabilimento comunitaria e concorrertza ordinamenti
societarj in Giur. Comm, 2000, Il, p. 566

"8ECJ, Sep. 27th 1988, C-81/87

P ECJ, Dec. 16th 2008, C-210/06
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hypothesis must be distinguished: the case of angaompany that wants to
maintain its originalex societatisand the case of a company that does not want
to maintain its originalex societati¥.

In the first hypothesis, according to its well &ditthed case law, ECJ said that
Treaties do not prevent States to choose the ieritar which the necessary
bonds between the company and the incorporatiote Sdee based and,
therefore, they do not prevent States to impededmservation of the original
lex societatis.

On the other hand, when a company wants to movya@dte of management in
another E.U. member State which adheres toGhendungstheorieand it
wants to change itstatusadopting the host Statelex societatisthe departure
State shall not limit the transfer of seat in angywas a restriction of the
freedom of establishment can occur. Consequerttly,hiome State shall not
compel the company to wind-up as it can estabts#ifiin the new State, if it is
possible in compliance with the host state law.

As a result, freedom of establishment and the comepawillingness to move
prove to be strengthen. Hence, the criteria on vlBitates adhering to the real
seat theory base the application of tHek societatisshall permit thestatus
transformation and those State shall not considenpanies’ willingness to
emigrate (moving the place of management) in amdihid. member State as a
winding-up caus®

In extra£.U. migrations, article 25, co.3 shall regularfyply. Consequently,
when a company immigrates in lItaly, the transferseht is deemed to be

legitimate when it is in compliance with the essdnequisites of the articles of

8 Cartesio, cit.(nt. 80), p111
81 p. Manzini — F.M. MucciarelliRivoluzione Cartesiana? La fine del vincolo necdesza
societa e legislazione nazionale Giur. Comm, 2009, fasc. 4, pp.614-629
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incorporation, required for each form of doing Imesis (e.g. the paid-up capital
shall be sufficient and the object shall be licAfterwards, the immigrating
company has to register in the companies registrthe company does not
comply with all those requisite, it is not deemedbe non existent but only
irregular, whit consequences on the limited liapilegime so that whomsoever
acts in behalf of and in name of the company hdsnued liability for any
obligation.

None of these conditions shall be imposed to imamgiE.U. companies, also

with respect to the paid-up capital ffléseesupra).

3.2 EVALUATION CRITERIA OF INBOUND ASSETS

The recognition of the fiscal value of inbound &sssubject to the business tax
regime, when a company or enterprise transfergsislence to Italy, is a major
issue. The case of a non-resident company whicla pg@smanent establishment
in Italy and then moves its residence to Italy does give rise to such a
guestion. In fact these assets are still subjeictélde Italian tax regime and are
evaluated at their “historic” valf&

T.u.i.r does not state any specific provision dbobound assets evaluation; the
law only regulates the opposite case, that is fiteax (seanfra).

The main issue is that a fiscal value is missisgassets already belong to the
entrepreneur so that there is not a purchase véatdeed, these assets are
entering Italy for the first time and it is necagst find a value for the purpose

of calculating capital gains in case of (futuregglization.

82 G. PetrelliLo stabilimento delle societd comunitarie in Italia Riv. Not , 2004, pag. 378
8 T. TassaniTransfer of residence and exit taxation in EU lake italian approachin Studi
Tributari Europej 1/2009
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The only clues of the existence of law rules widgard to these matter were
written in some double taxation treaties. In patac, DTTs with Canada and
Germany established that entering assets shalldlaated with respect to their
fair value in case of exit tax paid in the previdwsne State at the moment of
the emigratiof’. The Revenue Agency used the same solution inlURisme
67/E/2007, as the aforementioned clause includédei®TT with Germany did
not apply in that case. This interpretation wasifjesl by the fact that when an
exit tax applies, this is the only possible criberito correctly subdivide the
power to tax between the two Countries involvedpdbr the purpose to avoid
transfer of residence aimed to fiscal elusion.skeds have already had a value
(for tax purposes) in Italy (i.e., they belongedatpermanent establishment of
the enterprise immigrating in the State) they curgi to be subjected to the
same rules applied before with the same value.

Recently, the Revenue Agency said over the matjaira. It specifies that the
cost criterion could be used in cases, such aarsfar of seat or a merger,
characterized by the lack of realization of assek lay the necessity to maintain
the same value (for tax purposes) than before.fdineralue criterion, instead,
IS more suitable to represent phenomena of juiidiod tax discontinuity and
realization of the assets, as well as to avoid @otaxation in case of exit tax in

the previous home State.

8 V. Uckmar, G. Corasaniti, P. De’ Capitani di Virate, C. Corrado Olivap. cit, p 245
% Revenue Agency, Risoluzione 345/E/2008
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3.3 EXIT TAX

According to international practises, Italy applées exit tax in case of transfer
of residence abroad, for the purposes to prevangtasion and to maintain its
tax system coherefit Thus, with regard to enterprise assets, the itaxaif
unrealized capital gains is provided. In this mantige possibility for Italy to
tax accrued capital gain, even if they are notizedlat the time of transfer, is
preserved, and the related tax revenues is nofdoester. Theratio of this rule
justifies also the exception to the rule itself:emhenterprise assets are owned
by a permanent establishment in Italy of the resident enterprise, tax shall
not be paid.

In compliance with Art. 166 T.u.i.r., all the entese assets that are not linked
to a permanent establishment in the territory & 8tate, as a result of the
transfer of residence, shall be considered reahziglal respect to their normal
value determined according to Art. 9 T.u.l.r.

The subjective requirement, in order to apply tki¢ &ax, is constituted by the
transfer of residence abroad of persons and entdarying on a business
activity, which entails the loss of resident ie ttheparture State. This rule must
be intended in the sense that the transfer abréatieorequirements to be
considered resident is sufficient to apply the da, otherwise the tax is
dependent on the effective loss of residence Iy®ftaindeed, it is possible that
the taxpayer comes back to Italy before the acaitie time requirement from

which the loss of residence derifes

8 V. Uckmar, G. Corasaniti, P. de’ Capitani di Vimete, C. Corrado Olivap. cit, p 241-242;
T. TassaniTransfer of residence and exit taxation in EU lakae Italian approachin Studi
Tributari Europej 2009, 1.; G. Melispp. cit, p. 516

87 Considering the actual lost of residence in tlaeSas a condition has an important
consequence: the exit tax due shall be computddregfard to the moment when the enterprise
moved abroad and not to the moment when the logtisidence matured.

8G. Melis —Art. 166 t.u.i.r,in Commentario breve alle leggi tributari@mo I1I. TUIR eleggi
complementaridiretto da A. Fantozzi), Cedam, Padova, 2010
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With respect to shareholders, this rule seems toéhdral, as it is stated in
Art.166 co. 2-ter. Nevertheless, it is possiblet tih@ State of destination does
not recognize the Italian company transferred ahrbacause of the real seat
theory. In this case, the mandatory winding-up talyl would bring to the
taxation of the shareholders. However, after thd Efing in theUberseering
case, this eventuality is limited to the case afsef.U. emigratioff. In relation
to partnerships, Art. 166 T.u.i.r. gives to thetpars the possibility to obtain the
separate taxation (in order to avoid progresswityr regard to income accrued
in a long period of time), as the exit tax is imgulito the partners according to
the look through approach.

The values to be considered in order to apply #ietax shall include goodwill
(as the enterprise value is made up also by gobdiénd capital losses.
Instead, assets not included in the enterprisd sbalbe consideréd even if
the Revenue Agency seems to include them in ttebtebase of the exit t&x
Any question should not rise with respect to incoesned in the taxable
period: it should be taxed or not depending onrtieenent in which the time
requirement accruéd

The losses accrued in ltaly, in case of permanamdialy of the transferred
enterprise, could be carried forward accordingaban law in proportion to the
net asset owned by the permanent establishmergathsas it is not possible to
compensate losses derived from business with incoihrether sources, they

would be definitely lost.

8 Ibidem, p.3

0 G. Melis,op. cit, p. 530

L Ibidem, p.534-537

%2 Circolare 36/E/2004

% G. Melis,Art. 166...cit, p. 5
% Ibidem, p. 6-7
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As aforesaid, assets belonging to the permaneablesiment of the emigrated
enterprise shall not be taxed. Literature noted tha notion of permanent
establishment provided by Italian law after the 208form is merely internal,
and there is not a link with definitions expressedDTCs. This may bring
problems in case of differences in the two notian§urthermore, the rule
requires the “confluence” of the enterprise ass¢hé permanent establishment.
The meaning of this term was discussed, as it iasght either it refers to an
accounting link or to a functional and actual linkwas also stated that the
force of attraction of the permanent establishnhesds to apply this rule to all
the enterprise assets in It3lyExcluding the latter interpretation, the problem
should be resolved as follows: the application lbé taccounting link is
preferable as it is easier, but tax inspector caddfy the existence of the
functional connection with the State. Thus, alssetsabroad could be referred
to the permanent establishmént

With respect to permanent establishment abroadgeheral rule is to consider
capital gains related to them realized at the nbrmadue. With regard to
permanent establishment in other E.U. member St#tas provided that a
notional tax credit (that is the tax that shouldpbél in the foreign State in case
of realization of all the asset of the permanetdl@shment) shall be granted.

It is important to remember that the ECJ ascertathe incompatibility of exit
taxes with regard to the freedom of movement ofs@es protected by the
Treaty®, as the transfer of residence is limited by thet fhat a tax on a

fictional income is levied.

% Ibidem, p. 11-12

% Ibidem, p. 12

7 G. Melis,op. cit, p. 568

% ECJ, Mar. 11th, 2004,asteyrie du SaillantC-09/02;N, Sept. 7th, 2006, C-470/04.
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With respect to the freedom of establishment, asistem, to be considered in
compliance with the Treaty, can provide the cakooiaof the due taxes on
unrealized gain at the time of the emigration thdllsdiffer the payment until
the realizatioff’. This system presupposes an adequate exchang®whation
and assistance in the collection of taxes betwhenvtember States, and with
regard to those the E.U. legislation seems to fieisuntly developed.

In order to respect the conditions imposed by HJ, D.L. 1/2012 has recently
inserted in Art. 166 T.u.i.r. two new commag-quater and 2-quinquiey,
according to which entrepreneur transferring rastdein a white listed State
that concedes assistance in the collection of takesllowed to ask a payment
deferral. Nevertheless, a future decree by the dtbnd del’Economia e delle
Finanze shall define the condition to exercise tigist. These conditions seems
to be very important, as, accordingNational Grid Indus B\tase, the State of
departure could ask guarantees to the taxpayeriarmhmpliance with some
interpretation, also intere$t&

The Italian system, with regard to exit taxes, seémnbe compatible also with
Art. 13 of the OECD Model convention. An importaating by the Supreme
Court of The Netherland¥ stated that exit taxes are not in breach of /8t.ak

the article itself does not prohibit taxation o€aged, not realized income.

% ECJ, Nov. 29, 201 ational Grid Indus BYC-371/10.

190y, Russg Exit taxes e diritto comunitario: quale “modell@bmpatibil®, not published yet
D. Smit, The National Grid Indus Case: a Pirrhic Vict@yinStudi Tributari Europei2012, 1,
p 24-25

95upreme Court of The Netherlands, Feb. 20/2009,280/4; V. Uckmar, G. Corasaniti, P.
De’ Capitani di Vimercate, C. Corrado Olivap. cit, p. 243-244.
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3.4 FORMAL OBLIGATIONS

In the matter of the formal obligations relateditamigration or emigration
in/from Italy, we should distinguish those regagdiivil aspect between those
concerning tax matter.

With respect to the first:

* In case of transfer of residence from lItaly to &eotE.U. member State, if
the company does not want to maintain the Italeam dpplicable, the company
shall register the transfer act to the registecahpany, through a notary or a
director, in case of partnerships, until 30 daysrfrthe stipulation of the act,
including the articles of incorporation and thedws$. Some stamp taxes are
requested: their amount varies in case of partigggr companies. Thus, after
that mandatory disclosure in the host State is ¢et@pthe notary/director shall
present a form and a certificate attesting the damqe with rules of the host
State.

* In case of transfer of residence from Italy to &eotE.U. member State, if
the company wants to maintain the Italian Law agaile, the procedure is the
same, but the company shall not cancel its regisirain the register of
companies, and all the modification of articlesaskociation or bylaws and
those related to the balance sheet shall be degasithe register of companies,
according to Italian law (Art. 2436 civil code).

e In case of transfer of residence in Italy from &eotE.U. member State,
until 30 days from the deposit of the transferugain a notary and not later than
30 days from the stipulation of the act, a Forne, &ticles of association and
the bylaws shall be deposited upon the registeoofpanies.

* In case of transfer of residence from lItaly to at&tother than E.U.

members, if the company does not want to maintaenltalian law applicable,
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the company shall register the transfer act tadigester of company, through a
notary or a director, in case of partnerships,| &ftidays from the stipulation of
the act, including the articles of incorporatiodhe bylaws. Some stamp taxes
are requested: their amount varies in case of @afips or companies. Thus,
the notary shall verify the compliance of the deriswith the host State
legislation. Therefore, if the foreign legislatitmllows the incorporation theory,
the obligation are the same, after that mandat@giabure in the host State is
complete, the notary/director shall present a Fanth a certificate attesting the
compliance with rules of the host State. If thetifomte follows the real seat
theory, the company shall be winded up in Italy aradrporated in the foreign
State.

* In case of transfer of residence from lItaly to at&tother than E.U.
members, if the company wants to maintain theadtalLaw applicable, the
procedure is the same, but the company shall natetats registration in the
register of companies, and all the modificationaoficles of association or
bylaws and those related to the balance sheet Isbalkposit in the register of
companies, according to Italian law (Art. 2436 kodde).

* In case of transfer of residence in ltaly from at&tother than E.U.
members, until 30 days from the deposit of thedi@nact upon a notary and
not later than 30 days from the stipulation of élog it shall be deposit a Form,
the articles of association and the bylaws, uperrdégister of companies.

With respect to formal obligations for tax purpgseslividuals carrying on a
business have to register for VAT by filling in medd®A9/11 in order to start

carrying on their business in Italy. Persons ottiemn individuals have to
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register for VAT too, by filling in model AA7/10 irder to start carrying on

their business in Ital{?

3.5 REGISTRY TAX

The transfer of seat in Italy is relevant for Régidax purpose®x article 4
D.P.R n0.131/1986 when:

- the departure State is a non-E.U. member, arfdthetlegal seat and the place
of management are not in the E.U. territory

- the departure State is a E.U. member, when a aoynpansfers its place of
management and in that State the capital eéutglirective CEE 1969, no. 335
was not paid

- the departure State is a E.U. member, when a aoyjransfers its legal seat
while the place of management is located in a ndh-Bhember State and in the
first State the capital dugxdirective CEE 1969, no. 335 was not paid.

Hence, according to the general principle, thisdkof operations shall be
taxable only in the State where the company hae#ékseat at the moment of
the setting-up, ensuring a sole capital §tityHowever, the transfer act, in order
to be accepted in Italy, must be deposited amdng@ionary.

The Revenue Agenty stated that the transfer act of a company’s legat in
Italy when this company already paid the capitalydn the departure state is
not obliged to register this act; the public dedéddeposit, instead, shall be

registered™

192 http://www.agenziaentrate.gov.it/wps/portal/ergfaome

193 Consiglio Nazionale del NotariatBfudy no. 152-2008/#ritten by P. Puri
194 Ris. Min. Jan 30th 1988, Prot. 301046

1% Article 11 D.P.R. no 131/1986
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CHAPTER 4

4.1 THE NOTION OF PERMANENT ESTABLISHMENT

The notion of permanent establishment in the ialéav was recently stated by
the legislator, as before there was not a defimitbbthis concept and case-law
reconstructed it referring to Art. 5 of the OECD d&b Convention. The law
delegating the government to enact the 2004 taormefestablished that the
criteria in order to state the internal notion efrpanent establishment had to be
found in Art. 5 itself. Nevertheless, the word teria” was interpreted in the
sense to give discretional power to the legislatoorder to make the internal
rule different from the OECD Model, even if the eslshould have been in
compliance with the criteria inferable from the Mbd

This connection with Article 5 leads literaturedonsider that, for the purpose
to interpret the internal notion of permanent dstament, it is impossible not
to take into account the OECD Comment&ty

According to Art. 162 T.u.i.r., the permanent eBgliment is a fixed place of
business through which a non resident enterpriggesaon partially or totally
its business in the territory of the State. Thaamobdf permanent establishment
exArt. 162 T.u.i.r. shall be considered applicableldoth the foreign permanent
establishment of an enterprise that is resideitaly and the Italian permanent
establishment of an enterprise that is resideatdifferent State.

This kind of permanent establishment (defined nmgterpermanent
establishment) is in compliance with Art. 5 of tRECD Model. So it is

necessary the presence in the State of a placesoidss, which shall be fixed

1% E Della Valle La nozione di stabile organizzazione nel nuovio, Ta Rassegna Tributaria
2004, 5, p. 1597; v. Uckmar, G. Corasaniti, P.C&pitani di Vimercate, C. Corrado Olivap.
cit, p. 248.
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and through which the business is carried on. Toereit is possible to cite
OECD Commentary, according to which the condition the existence of a
permanent establishment in the host state are:three

the existence of a place of business;

the fact that the place is fixed;

the business carried on through the place itself.

Other facts, such as independent management andurdow, are not
conditions for the existence of the permanent éstanent®’.

In the matter of the place of business, accordinthée OECD commentary, it
shall consist in every kind of premises, buildingsga used to carry on the
busines¥®. It is not necessary the presence of work fdfda the host Staté”
Intangibles and receivables are not sufficientdastitute a place of business.
Both Art. 162 T.u.i.r. and Art. 5 of the Model Camtion do not require that the
enterprise is the owner of the place itself. Thiigant condition is the mere
availability of the place, evende factoor against the law.

Fixity is unanimously deemed to have a dual meagniagporal and spatial.
Hence, fixity exists when, on one hand, there igmla between the place of
business and a definite place, and, on the othed,hahen this link is not
merely temporary*.

In the matter of the spatial profile, it is possilibr the same enterprise to have
more than one fixed place of business and therefame than one permanent

establishment in Italy.

7E Della Valle,op cit

198 e. a machinery can be considered as a placesifiéss

199 OEDC commentary, Art. 5, par. 10

110 Under European law, for the purpose to identis/ AT permanent establishment, the ECJ
considers necessary the presence of work forceESdgiro Lease

111 Art. 5 OECD commentary
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With regard to the permanency, it is not so easgdtermine the minimum
period of time in order to recognize its occurren@side the case of building
activity ruled explicitly by Art. 162 co. 3 T.u.i.iThe answer depends on the
circumstances of the case. Hence, for this purpdlsedeatures of the business
and the kind of installations used.

In conclusion, in relation to the fact that therpanent establishment should be
the structure through which the business is camigdwe must notice that the
OECD commentary considers sufficient that the fiyéace could be also the
object of the business itself. It does not matterkind of business, which could
differ from the business of the enterpfi$e

Thus, Art. 162 co. 2 provides a positive list, $anto that written in Art. 5 par.
2'13 of the OECD Model convention, of cases in whichparmanent
establishment exists. Art. 162 adds a new hypathesith respect to the
extraction of natural resources from zone beyomrdténritorial sea of the state
but on which the legislation gives to the statétsgn relation to the seabed, the
subsoil and its natural resources. This additiamcbe seen as an extension of
the territoriality of the Stafé”.

This list should be consider as explicative: ip@ssible to form a permanent
establishment in other manners. Nevertheless,otildhbe taken into account
that Italy placed an objection to the Commentasy,oar State interprets this
rule in the sense that these hypothesis shall beidered in any case permanent
establishment. Mirroring this interpretation in timéernal rule, in order to save
the compliance with Constitution and the abilitypty principle, it is necessary

to consider that provision as establishing a prediomjuris tantum

12E Della Valle,op. cit. See also Chapter 2.2.3
113 Art. 5 par. 2 mod. OECD
Y4E Della Valleop. cit
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Moreover, Art. 162 co. 4, it is designed on Artp&r 5 of the OECD model.
Indeed this rule provides a negative list: a listases in which a fix place of
business that would have the requirements to besidered a permanent
establishment is not deemed to b&%0

In this case the OECD model is reprodusetbto. However, all this hypothesis
are related to activities considered to be auxil@rpreparatory to the business
of the enterprise, as it is stated by the residulal of comma, in letter €). There
IS a mere addiction, with respect to the availabiif computers and auxiliary
installations consenting to collect and to transaita and information aimed to
sale of goods and services. In relation to thiigron the legislator seems to
diverge to what is written in the OECD comment&taccording to which a
server could be considered sufficient to constitufgermanent establishment in
the host State. Instead, for Italian law, it isoatecessary that the server is used
in one or more essential phases of the operaticie ©f the enterpris’.

With respect to the rules about the dependent agemicalled personal
permanent establishment), the influence of the OBRGIdel is evident but not
total. In compliance with the convention, the deilom of personal permanent
establishment consists in the presence of an agehe territory of the State
who regularly concludes contract in name of or e@hddf of a non resident
enterprise. Nevertheless, a first difference cdugddnoted with respect to the
contracts stipulated by the agent, that shall berstthan purchases of goods,
and not with regard to all the auxiliary activitiestablished by comma 4. In this

manner, the internal rule seems to refer to the319®del. Therefore, it is

15 Art. 5 par .5 mod. OECD
1par 46 co. 2
17 Della Valle,op. cit
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possible to consider as a personal permanent ettadant the depending agent
concluding contracts related to activities ex cothlfer than purchases of goods.
According to Art. 162 co. 4 T.u.i.r., an independagent, that is a mediator, a
general broker or a person having an independatisstacting in the ordinary
course of business is not deemed to be a permasgitlishment.

The independence shall be evaluated in a juridindleconomic perspective. In
relation to the first profile, the powers and theatiels of the agent acting in
behalf of the company have to be taken into accdostead, for the latter, the
economic risk shall: if it is suffered just by thaterprise, it is clear that is the
case of a depending agent.

The last rule, established with regard to perspeahanent establishment in the
comma 8, provides that a sea ship's agent or ietiary who has the power to

manage enterprise's boat shall not be considepednaanent establishment.

4.2 TRANSFER OF ASSETS

A form of attachment with the Italian territory caccur not only in case of
transfer of residence but also when assets arsférmed in the territory®. The
most important case is the transfer of assets leetvike Italian permanent
establishment of a foreign enterprise and the hofade. However, the case
may be resolved applying the general principlesmdigg exit tax and value of
inbound assets.

In first instance, we should consider the casetodasfer of asset from the head
office to the Italian permanent establishment. Wahpect to this hypothesis,
according to the above mentioned general rule,védae attributable to the

assets is the fair value, in compliance with Aei8IT.u.i.r.

118 par, 21 OECD commentary on Article 7 OECD model.
43



Hence, the opposite case of transfer of assets tlmmiltalian permanent
establishment to the head office should be resateedidering the capital gain

in relation to the assets as realized, as alsbhishdase the asset loses its link

with Italy.

44



BIBLIOGRAPHY

DELLA VALLE, E. - La nozione di stabile organizzazione nel nuovo ,Tuir
Rassegna Tributarig2004, 5

FALSITTA, G. - Manuale di diritto tributario, Parte SpecialePadova, 2010
GALLO, F. - Contributo all'elaborazione del concetto di “staéil
organizzazione” secondo il diritto internm Riv. Dir. Fin. , 1985

GALLO, F. - L’applicazione d'ufficio del diritto comunitario dparte del
giudice nazionale nel processo tributario e nel digio di Cassazione
Relazione al Convegno sull’'applicazione del dirittobutario, Corte di
Cassazione, Dec. 12th 2002

GIAMPAOLINO, L. - Anagrafe della popolazionen Enc. Giur, Roma, Il,
1988

LICINI, C. - Persone giuridichgin La condizione di reciprocitéby leva, 2001
MANZINI, P. — MUCCIARELLI, F.M. - Rivoluzione Cartesiana? La fine del
vincolo necessario tra societa e legislazione maaie,in Giur. Comm, 2009,
fasc. 4

MELIS, G. —Art. 166 t.u.i.r,in Commentario breve alle leggi tributari€omo
[ll. TUIR eleggi complementaridfretto da A. Fantozzi), Cedam, Padova, 2010
MELIS, G. — Il trasferimento della residenza fiscale nellimpmsne sui
redditi, Roma, 2008

MUCCIARELLI, F.M. - Liberta di stabilimento comunitaria e concorrertza
ordinamenti societari in Giur. Comm, 2000, II

PETRELLI, G. -Lo stabilimento delle societa comunitarie in Italim Riv.
Not.,2004

PURI, P. - Consiglio Nazionale del NotariaBiudy no. 152-2008/T

45



RIGHINI, A. - Il trasferimento di sede all’'estero. Valore fiscatkei beni
trasferiti e iscrizione nel registro delle imprese Il Fisco, 2008, no. 9 fasc.1
RUSSO, V. -Exit taxes e diritto comunitario: quale “modello”opatibile?,
not published yet

SMIT, D. - The National Grid Indus Case: a Pirrhic Vict@ryin Studi
Tributari Europej 2012, 1

TASSANI, T. - Transfer of residence and exit taxation in EU ldte italian
approach in Studi Tributari Europeil/2009

TESAURO, F- Istituzioni di diritto tributario, Parte Special®adova, 2012
UCKMAR, V., CORASANITI, G., DE’ CAPITANI DI VIMERCATE, P.,
CORRADO OLIVA,C. - Diritto Tributario Internazionale Padova, 2012
VALENTE, P. - Stabile organizzazione e modello OCS& Corr. Trib,

32/1997, 2337

46



ecofax

EUCOTAX Wintercourse 2013

Osnabrick
Universita LUISS — “Guido Carli” — Roma

Dipartimento di Giurisprudenza

Cattedra di Diritto Tributario
Cross-border financing of business activities

Alessandro Siragusa

096983



TABLE OF CONTENT

page
PART | - NATIONAL ASPECTS 1
1.DEBT AND EQUITY IN THE COMPANY LAW 1

2. THE TAX TREATMENT OF INTERESTS AND DIVIDENDS FOR

THE FINANCED COMPANY 3

2.1.THE INHERENCE PRINCIPLE 3

2.2.THE FORMER RULE UNDER ART63ITA AND THE THIN CAPITALIZATION RULE 5

2.3THE RULE OF ART 96ITA 7
0

2.4. THE TAX TREATMENT OF EQUITY FINANCING 1

3. THE TAX TREATMENT OF DIVIDENDS AND INTEREST INCOME 12
3.1 QUALIFICATION ISSUES 12
3.2.THE TAX TREATMENT 14
3.3.NATURAL PERSONS 15
4. TAX INCENTIVES TO EQUITY FINANCING 17
4.1 THE DUAL INCOME TAX 17
4.2. THE ACE 18
5 ANTI-AVOIDANCE RULES 21
5.1 SPECIFIC ANTFAVOIDANCE RULES 22
5.2.THE JUDICIAL APPROACH 23

6. CONCLUSIONS IN RESPECT OF THE TAX TREATMENT
OF THE NATIONAL FINANCING OF COMPANIES 25

PART Il -INTERNATIONAL ASPECTS 27

1 THE TAX TREATMENT OF INTEREST AND DIVIDENDS PAID TO NON -RESIDENT

PERSONS 27
1.1THE CONCEPT OF WITHHOLDING TAX IN THE ITALIAN TAX SYSTEM 27
1.2 NATIONAL WITHHOLDING TAXES ON INTERESTS AND DIVIDENDS PAID TO NON
RESIDENT PERSONS 28
1.2.1.INTEREST PAYMENTS 29
1.2.3.DIVIDEND PAYMENTS 31
1.3.INTERNATIONAL AND EUROPEAN LAW 32

2. ANTI-AVOIDANCE RULES 34



2.1 THE BENEFICIAL OWNERCLAUSE
2.20THER ANTI-AVOIDANCE MEASURES

3. THE DEDUCTIBILITY OF CROSS -BORDER INTEREST EXPENSES

4. PERMANENT ESTABLISHMENTS
4.1.NOTION AND TAXABLE INCOME
4.2 PE FINANCING

5. CONCLUSIONS

BIBLIOGRAPHY

34
37

39
41
41
44
a7

50



PART |

NATIONAL ASPECTS

1. Debt and equity in the company law.

The lItalian system of stock companies financingouigh securities has
traditionally been structured according to a tylsieas principlé

Under this principle the only forms of securitiedmatted were shares, issued
against a contribution to the capital, and granthmgpartner the right to take part
to the managing of the company and to its econoresults, and bonds,
incorporating a loan to the company. These seesritespectively represented the
only possibility of equity and debt financing aneéne@ subject to a mandatory
discipline, ruling rights and duties of the subiseriand of the issuer.

In this clear context, the Italian legislator sptaiminimum threshold of capifal
and a limit to the possibility to issue bonds, mey to protect the position of the
subscribers and to avoid an imbalance betweenyequid debt. This limit is
expressed in article 2412 of the Italian Civil L&ode (hereinafter “ICLC"),
which, in its original formulation, allowed compasito issue bonds only within
the amount of the capital subscribed and actualigl pp.

This clear-cut division has been progressively takam, in order to allow more
flexible forms of securities that would have in@ed the companies’ ability to
attract investments, and that would have made sieedor them to get the
financing needed.

The first step of this process was the creatiafi,veithin the boundaries of the
distinction between shares and bonds, of partimaszgories of these securifies
The second step, taken with the 2003 reform of @mgplaw, with “the

fundamental aim of promoting the creation, growtld @apacity to compete of

'G. Visentini, Principi di diritto commerciale, Padua, 2006.

% Art. 2327 ICLC “Stock companies shall be incorporated with a minimum capital of 120.000
euros”.

*Such as tracking stocks, which represent a participation to a specific deal.



companies, also easing their access to the intamdlforeign capital market”,
weakened the typicalness principle, providing tbmpanies the freedom to issue
a wide range of financial instruments.

First of all article 2348 ICLC leaves the comparfie® to create and rule, in the
articles of association and granting the respecsamfie mandatory rul&ésnew
categories of shares. Also Article 2411 ICLC novwowb bonds whose capital
return is conditioned to the repayment of the ottreditors, and bonds whose
remuneration is linked to the economic resultshef company or other objective
parameters.

The most significant innovation made by the refasranyway represented by
Article 2346 ICLC, which introduces a category ofaincial instruments other
than shares and bonds. Such instruments are isgadst an “attribution” not
reflected in the capital, and their content in terai rights of the subscriber is
established by the issuer, the only limit being/tbannot grant the right to vote in
the general shareholders meeting.

This wide range of possibilities now offered tolita companies blurred the
distinction between debt and equity financing, mgkit hard for the legislator to
rule the ratio between these two factors, and ngakinecessary to insert specific
provisions, used to simplify and clarify the distion between these two
categories.

An example of this necessity is represented byckxt?411, para. 3, ICLC that
explicitly extends the bonds’ discipline, includiégk quantitative limit of Article
2412 ICLC, to all the instruments whose capitalimetis linked to the economic
results of the issuer, granting that the mandad@gipline ruling debt financing is
not circumvented through the use of the wider foeedjiven by the reform.

The threshold fixed by Article 2412 has anyway beeadified, as it was
considered too disadvantaging for Italian comparf@st of all, some companies
have been excluded from its range of applicatiostel companies, banks);

furthermore, companies are now allowed to issuedbofor an amount not

* For instance, it is forbidden to issue shares granting to their subscribers more than one vote in
the general shareholders meeting.



exceeding“twice the subscribed capital, the legal reservedatihe available
reserves resulting from the last approved balaret®.

The widening of the limit of Article 2412, and &pplication only to debt coming
from securitie§ proves how ltalian company law grants an almashmlete
freedom for the companies to choose the kind adrfaing they prefer, without
Imposing a strict measure to the equity/debt ratio.

2. The tax treatment of interests and dividends fothe financed company.

From a tax perspective, despite the importance; boeconomi€ and juridical
sens& of tax neutrality among the ways available toafipe a business, the
Italian tax system still produces a bias in favotidebt financing that encourages
the resort to debt financing contributing to cauke thin capitalization of
companied

The main cause of this issue is that passive isiierare considered, unlike
dividends’ payments, as an expense that the fimhmoenpany bears and are
therefore, at least in principle, deductible fox faurposes in the hands of the

company paying them.

2.1. The inherence principle.

In order to deduct interest expenses, the compasytdiensure the respect of the

general principles ruling the costs’ deductibiliby.particular they will have to be

> According to the Italian literature, the rule has now lost his aim of protection of the subcribers,
and it is now only intended to fight the excessive use of debt financing. See G. F. Campobasso,
Manuale di diritto commerciale, Turin, 2003, p. 309-310.

® The Italian financial market has traditionally been dominated by bank lending, while the capital
markets are traditionally small.

7. Giannini, Gli interessi passive nel quadro della tassazione societaria internazionale, in Dial.
Trib.,2008, p. 14.

® The so-called Biasco Commission, established with decree of the Vice Ministry of Economy on
27 June 2006 for the study of corporate income taxation, clarified that the principle expressed by
Article 53 of the Italian constitution, according to which “Every person shall contribute to public
expenditure in accordance with their ability to pay” is “breached whenever enterprises with
similar characteristics and potential ability to pay are taxed differently depending on their
financial decisions”.

° F. Marchetti, F. Rasi, Debt and equity financing: the Italian rules, in European Tax Studies,
Bologna, n. 1/2010, para. 1.



deducted in the years in which they accrued (arti€)9, para. 1, of the Income
Tax Act, hereinafter “ITA”), to be accounted, inathsame year, in the P&L
(article 109, para. 4, ITA) and to respect the @gte of inherence.

According to the current reading of this principiee costs born by the company
are deductible only if linked to the business eatrout®, hence interests will be
deductible only if the principal from which theyiginate is used to finance such
business.

The applicability of this principle to interest expses has, anyway, been
questioned, mostly by that part of Italian literatd and jurisprudencé that
considers it as expressed in Article 109, pardTB, according to which the
expenses and the other negative elemdiffterent from passive interests[...] are
deductible only if linked to activities or goodstltontribute to the global amount
of the taxable income or that are not computed bsedhey are excludéd

This assumed inapplicability would also be justifley the presence of Article 96
ITA, which fixes a threshold to interest deducitjithat is considered, according
to this steam of thought, as comprehensive ofrtherence test

This approach has been strongly criticized.

First of all it has been noticed that the inheremest represents a natural
consequence of the analytical determination oftéxable income, according to
which the notion of income iSstructurally net of the expenses that were
necessary to product it?, and a guarantee of the respect of the principlthef
ability to pay?”.

Article 109, para. 5, ITA then, does not aim atabkshing a principle that is
already in the nature of the tax system, but dingetip a second level of control

that will avoid the deductibility of costs that, esv if inherent, should not be

% It’s not necessary a linkage to a specific income, but only to an activity “virtually capable of

producing income”, M.Beghin, Disciplina fiscale degli interessi passivi, inerenza del costo e onere
della prova, in Riv. Dir. Trib., 1998, p. 377.

U Tesauro, Istituzioni di diritto tributario 2-parte speciale, Milan, 2012, p. 128.

2 Ex multis, Supreme Court decision no. 16286 of 30 July 2007.

Bwm. Zeppilli, Inquadramento sistematico della disciplina degli interessi passivi, Corr. Trib., 2009,
XXI, p. 1672.

YR, Lupi, Limiti alla deduzione degli interessi e concetto generale di inerenza, in Corr. Trib. 2008,
X, p. 771.

> 0. Nocerino, Il problema dell’individuazione di un principio generale (inespresso) di inerenza, in
Rass. Trib., 1995, 1.



deducted because they are linked to tax exemptmia€o In doing that, the
provision excludes passive interests in order topBfy the tax assessment
method, as it would be almost impossible for theaathorities to verify how the
principal giving rise to the interest has been ritisted, within the business,
between the activities producing a taxable incongthose producing an exempt
one”’.

The correctness of these arguments and the condeduapplicability of the
inherence principle to interest expenses is alsdirooed by the second sentence
of Article 109, para. 5, ITA, that explicitly comlgrs exempt incomes as factors
limiting the possibility to deduct costs, thus gigian univocal read to the first
sentence, and also by article 61 FfAthat, in ruling the interest expenses
deductibility from business income realized by &ygrs subject to individual
income tax, states thdnherent passive interests are deductible for gation
corresponding to the ratio between revenues anckrofirofits giving rise to
taxable income and the overall amount of revenued ather profits”, thus
clarifying that the inherence principle is appliteatp passive interests and setting

up a second limit related to the possible preseheaempt incomes.

2.2. The former rule under Art. 63 ITA and the thin capitalization rule

experience.

In addition to the aforesaid general conditionse theductibility of interest
expenses has always been subject to specific additimits.

At first the legislator only wanted, through theeation of these additional
conditions of deductibility, to replace the testtaxability of the income coming
from interest expenses. As previously explained,otild be almost impossible to
verify whether the capital producing interest exggmis used to generate taxable
or exempt revenues, therefore the legislator statetthe former version of art. 63

ITA, that“interest expenses are deductible for the part esponding to the ratio

6. Zizzo, La determinazione del reddito delle societa, in G. Falsitta, Manuale di diritto tributario,
parte speciale, Padua, 2008, pag. 372.

7 As clarified also by the Italian Ministry of Finance in the Circulars no. 3 and 4 of 1976 and 1986.
¥ As amended by the Italian Buget Law for 2008.



between the amount of revenues and other profiisgive rise to taxable income
and the overall amount of revenues and profts”

The lack of measures capable to significantly lithi@ deductibility of interest
expenses created a strong bias in favour of deahéing, with the legislator tried
to diminish, at first, through the introduction, 1899 of the Dual Income T&X

The Corporate Income Tax Reform of 2003 changedapiproach to the matter,
abandoning the rewarding mechanism of the DIT a&sthblishing a more
complex and limiting regime for the tax deductityilof interest expenses, that
was ruled in articles 96, 97 and 98 ITA and whidsvapplied between 2004 and
2008.

Articles 96 and 97 simply replaced and updatedlithi of former article 63, in
order to adequate it to the introduction of thetipgration exemption regime that
exempts from taxation, at certain conditions, theome coming from capital
gains on participations and from dividends.

Article 98, instead, represented a clear innovatiotroduced with the specific
purpose offighting the tax use of thin capitalizationdnd“favouring the use of
equity financing™*.

This rule established the non deductibility of net#s remunerating loans granted
or secured by qualified shareholders and/or by tteéated parties, whenever the
total amount of such loans exceeded by at leashdstthe overall share of net
assets attributable to said shareholder or to teited parties. The provision was
not applicable the taxpayer was able to provettimsame loans would have been
granted or secured by a third independent partjyeiasis of the borrower’s own
capacity to return them.

Despite its original intent, the rule of art. 98rned out to be unfit to fight the thin
capitalization of companies, as it was applicaliiy ¢o debt financing linked to
the company’s partners and only above a high totdsh

® An identical rule is now set by art. 61 ITA, as explained in the previous paragraph, for the
deductibility of interest expenses from business income realized by taxpayers subject to
individual income tax.

2 see para. 4.5.

! Ministerial report to legislative decree no. 344 of 12 December 2003.

2F, Marchetti, F. Rasi, Debt and equity financing: the Italian rules, cit., para. 2.3.1.



Furthermore, some literatdfehighlighted that the real nature of art. 98 ITAswa
that of an anti-avoidance rule, created to figle Hehaviour of partners hiding
what in substance was an equity financing underfdhra of a debt financing, in
order to benefit of the more favourable tax treatimand, mostly, in order to be
considered as creditors in case of crisis of thenpany’, thus granting
themselves a chance to get the investment back.

This conclusion was confirmed by the aforementiopedsibility given to the
taxpayer to prove that the loans had been grargeduse of a founded evaluation
of his ability to repay them, which represents andaory feature of every anti-
avoidance rufe.

2.3. The rule of Article 96 ITA.

The current rule, introduced through the amendnoéirticle 96 ITA made by
the Italian Budget Law for 2008, allows companiesdeduct interest expenses
and similar charges up to the amount of the intenesome ad of similar

income&®. For the amount exceeding such incomes, intergsérses may be

2R. Lupi, Prime osservazioni in tema di Thin Capitalization, in Rass. Trib., 2003, p. 1493.

* The same issue was also dealt with through the introduction, with the company law reform of
2003, of art. 2467 ICLC which establishes, for the limited liability companies, that the refund of
shareholders’ loans granted when the debt-to-equity ratio is not well balanced shall occur only
after the repayment of all the other corporate creditors. For more on this subject see A.
Palazzolo, I finanziamenti dei soci nell’attivita di direzione e coordinamento, Rome, 2008.

* The so-called “non application ruling”; art. 37-bis, para. 8, legislative decree 600 of 1973, “The
tax rules which, in order to fight tax avoidance, restrict deductions [...] otherwise allowed by the
tax system, shall not be enacted if the taxpayer proves that, given the circumstances, the tax
avoidance effect that they intend to fight does not occur”.

%% Article 96, para. 3, ITA considers as similar to an interest every income and expense deriving
from “Relationships having a financial aim”. The Tax Authority, with the Circular 19/E of 2009,
clarified that every transaction that grants to one of the parties involved the temporary
availability of a capital shall be considered as “having a financial aim”. For more on this point see
G. Escalar, Gli oneri finanziari soggetti ai nuovi limiti di deducibilita dall’imponibile IRES e IRAP,
Corr. Trib., 2009, XXI, p. 1664.

Article 96 explicitly excludes passive interests deriving from commercial debts, while active
interests arising from commercial credits fall within the determination of interest income. Also
interest expenses included in the cost of the goods according to art. 110, para.l, lett. b) ITA are
expressly excluded from the scope of application of art. 96 ITA.



deducted in the limit of 30% of the EBIDTAnet of the depreciations of assets
and the financial lease instalments for ag&ets

Interest expenses exceeding this threshold magpted forward and deducted in
subsequent years up to the amount of the EBITDAuset to deduct that year’s
interest expenses exceeding interest income. AtITA also allows to carry
forward the part of the 30% of the EBIDTA not usedhe given year, and to use
it to increase the amount of deductible interesthe subsequent years.

This regime does not apply to banks, insurance emmeg, financial
intermediaries and holdings of banking or insuragoeups, as their ordinary
business, that implies a fund-raising activity, vitebly produces a relevant
amount of interest expenses. Art. 96, para. 54i8, allows them to deduct
interest expenses within the 96% of their amount.

Despite the unanimous appreciation for the singatfon brought to the discipline
concerning the deductibility of passive interesast. 96 ITA has been, for
different issues, target of many critics from Haliliterature.

First of all, the inclusion in its scope of apptioa of the holdings of industrial
group$® strongly disadvantages them, as they bear, deridirtheir income from
dividends, capital gains and other financial rewsndhat are not taken into
account in the determination of the EBITDA, an atnabsolute impossibility to
deduct their interest expenses.

In order to diminish this burden, art. 96, paralTA allows the companies taking
part to a domestic tax consolidation regime to“asy excess of interest expense
and similar charges arising in the hands of a papant to the consolidation
regime to reduce the overall income of the grofignid to the extent that other
participants to the consolidation regime registérr the same tax period, an

EBITDA not fully exploited for the purpose of ddthgy interest expenses’in

?’ The EBITDA is defined by art. 96, para. 2, ITA as the difference between the value and the cost
of the production as resulting from the yearly profit and loss account (art. 2425 ICLC).

For the companies following the IAS/IFRS accounting system the determination of this threshold
is made “pursuant to the corresponding items of the profit and loss account”.

% These exclusions guarantee an equality of tax treatment whether the company chooses to
lease an asset or to get a separate loan in order to buy it, as in the first case the rents paid will
not reduce the amount of deductible interest.

2 According to the Circular 91 of 2009 of the Italian Tax Authority, this category is formed by all
the companies having their balance sheet asset represented for at least its 50% by participations
in industrial companies.



addition art. 96, para. 8, ITA states thair the sole purposes of the application
of para. 7, the participants to the domestic tarsmidation regime shall virtually
include also foreign companies meeting the requémsh and the conditions”
necessary to opt for the tax consolidation redfme

The main disapprovals to the regime set up by%&tITA concern anyway its
capability to effectively reach its goals and, nower, the same nature of such
goals.

According to art. 96’s explanatory report, its asrto “favour the capitalization
of companies without irreversibly handicap thosearelsterized by a thin
capitalization financial structure’The linkage between interest deductibility and
the EBITDA seems anyway inadequate to reach thas go

The EBIDTA is, as a matter of fact, an indicatortioé company’s capability to
generate revenues, while it is unfit to reflect theancial structure of the
company. That could cause an unjustified handicaghose companies, such as
those working in the mass retail channel, chareretdiby a low profitability, even
if not thin-capitalized. Also, the rule of art. 96 ITA would make it heawifor a
company who is in the doldrums, to get the finagcireeded to improve its
competitiveness, as the condition of difficulty pnoducing income would also
make such choice costly from a tax perspective.ti@nother hand a company
whose only source financing is represented by late loans granted by its
partners would not be affected, even if extremely-tapitalized, by the rule of
art. 96 ITA”,

In order to correct these distortions, some liteeit suggests, in the perspective
of an amendment of art. 96 ITA, to link the dedhitity of interest to more

meaningful elements such as the amount of the coygpawn capital, or of the

3% stated in articles 117, para. 1, 120 and 132, para.2, lett. b) and c), ITA.

This provision guarantees and equality of treatment between companies controlling domestic
subsidiaries and companies controlling foreign subsidiaries.

*p. Stevanato, La norma sull’indeducibilita degli interessi passivi e la sua interpretazione in
chiave antielusiva, in Dial. Trib., 2008, 1, p. 22.

32 Aware of these issues, the Biasco commission established in 2006 had proposed, in its final
report, to link the deductibility of interest expenses to the ratio between capital and debt.

B E M. Bagarotto, Osservazioni critiche sulla disciplina degli interessi passivi in ambito IRES, in
Riv. Dir. Trib., 2009, X, p. 876.



investments made, or simply to allow it within ateen percentage of the interests
paid.

Under the current regime, a partial solution todbgections raised against art. 96
ITA could be represented by the aforementiotiéoh-application ruling”**.

In particular, according to part of the Italianefiaturé® the real target of the
limitation set up by art. 96 ITA is not the thinpti@lization of companies, but
those forms of tax arbitrages perpetrated throhghshifting of profits, under the
guise of interest payments, to affiliated companiesated in low taxation
countries. The rule represents, in this interpi@ata specific anti-avoidance
provision and, therefore, it must be granted tottheayer, as it was under the
thin capitalization ruleregime the possibility to prove to the tax authority,
through the non-application ruling, that the fralethi circumstances that the rule
intends to fight do not occur in that particulartuation. Through this
interpretation, the risks of an unjustified tax dem on physiological debt
financing would be avoided, even if this interpteta would restrain the scope of
application of the rule, making it almost complgtiElose its capability to reduce

the tax bias between debt and equity financing.
2.4. The tax treatment of equity financing.

While interest expenses are deductible, even ihiwitthe aforesaid limits,
dividend payments are entirely non-deductible lher issuer, and, moreover, fully
taxed as they represent a participation to the ir@ntaprofits of the company,
after the payment of taxes.

Such regime is applied not only to dividends, whace linked to shares, but also
to that part of the remuneration, independentlynfritne form of the security to
which it refers, represented b direct or indirect participation to the economic

* D. Stevanato, Indeducibilitd degli interessi passivi e “genuinita” del finanziamento: istanza di
disapplicazione preclusa?, in Corr. Trib., 2008, XXXIII, p. 2695.

*R. Lupi, Gli interessi nei gruppi di imprese come principale riflesso della mobilita internazionale
della ricchezza, in Dial. Trib., 2008, |, p. 25.
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results of the issuer or of other companies ofsiéame group or of the single deal
relating to which the securities were issugtl”

According to the illustrative relation to the lelgisve decree n. 344 of 2003, and
as confirmed by the circular n. 26/E of 2004 of ttedian Tax Authority, the
linkage has to be not only to the existence ofifgobut also to their amoyrgo
that it is not excluded, for instance, the deduldybof the remuneration of
irredeemable bondSissued by banks according to art. 12 of the maBank
Law.

The choice to include in the scope of applicatiérthe provision also revenues
coming from security that are considered, underciki# law code and/or under
the definitions given by Art. 40TA, as bonds or as similar to bonds, has an anti-
avoidance nature, as through it the legislator sémtvoid that the great freedom
granted to the companies in the structuring of seesl is used to deduct from the
business income also profit distributions underghise of interest expensés
Such provision has been strongly criticized by Itgan literaturé®, not only for
the asymmetry that it creates, and that will belaxrpd in the following
paragraph, with the tax treatment levied on thedhaefathe percipient of such
incomes, but also for being inconsistent and imgiffe in its anti-avoidance
function.

Inconsistent, as the link between the securityrmumeration and the economic
results of the company may not be considered amdinative symptom of a
fraud, as it is certainly possiifdor a real bond to be so rewarded.

Ineffective, as it will be sufficient to presentethsecurity’s remuneration as
connected to the company’s profits, and not asqiaation to them, to avoid its

applicability.

% Art. 109, para. 9, ITA

%’ Such remuneration is represented by interests at a prearranged rate, whose payment may be
suspended if the bank does not produce profits.

®F Gallo, Schema di decreto legislative recante “Riforma dell’imposizione sul reddito delle
societa” (Ires) — Audizione informale presso la Commissione finanze della Camera dei Deputati, in
Rass. Trib., 2003, p. 1661.

** G. Fransoni, Scelte di fondo e criticita nel sistema impositivo degli strumenti finanziari, in
Strumenti Finanziari e Fiscalita, 2011, I11.

“* And explicitly allowed by art. 2411 ICLC.
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3. The tax treatment of dividends and interest incme.

3.1 Qualification issues.

The tax definition of dividend is given by art. 4dara 1, lett e) ITA which
qualifies them a%evenues originating from the participation to tleapital or to
the net worth of companies”

The tax treatment set up for dividends is alsoiapple to revenues coming from
all the financial instrumentavhose remuneration is entirely representdxy the
participation to the economic performance of theuex company or of other
companies of the same group or of the deal in ie@lato which they were
issued”,as art. 44, para. 2, lett. a), IfAqualifies them as similar to shares.
Mostly*?, the aim of this equalization has been found ouhe need to balance
the non-deductibility of such remunerations frora thxable income of the payor.
However, part of the ltalian literatifehighlighted how the rule expands the
measures used to avoid the economical double texafidividends, to an income
that is not deriving from a participation to thengmany’s business, but only from
an external financing, thus creating a shift of tdve burden that should fall upon
the recipient on the payor.

Also, the system is still not completely symmetbecause the provision of art.
109, para. 9, ITA has a wider scope of applicatamit excludes the deductibility
not only of the remuneratiori®ntirely” representedy a participation to the
economic results of the issuer, but also, on arga basis, of those only partially
connected to such paraméfer

While it is possible to glean, from the definitiohdividend given by art. 44, para
1, lett e), ITA a tax definition of “shar& a similar provision is missing for

“bonds”, for which is therefore relevant, for taxrposes, the ICLC definition.

*1 As amended by the Corporate Income Tax reform of 2003.

26, Corasaniti, Diritto tributario delle attivita finanziarie, Milan, 2012, p. 132.

* G. Fransoni, Scelte di fondo e criticita nel sistema impositivo degli strumenti finanziari, cit.

* S0 that such part of the security’s remuneration will result as both non deductible on the head
of the payor, and not exempt on the head of the recipient.

> “Participation to the capital or to the net worth of companies”.
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Art. 44, para. 2, lett ¢), n. 2, ITA qualifies asngar to bonds all thosé&Mass
securities containing the unconditional obligatitm pay at maturity an amount
not less than that indicated in them, with or withdhe payment of periodic
earnings, and which do not confer to the holderg aghts of direct or indirect
management of either the issuer or the deal inti@iato which they were issued,
nor any control right over the management itselfius extending to these
financial instruments the bonds’ tax treatment.

As clarified by art. 5 of the Minister of Financealee of 8 June 2011, all these
gualification rules are applicable also to the cames following the IAS/IFRS
accounting systeffi as they waive from the general principle accaydimwhich
for such companies the accounting qualificatiotedia prevail on the tax orEs

For what concerns the scope of this paper, it bdsetimmediately highlighted
how such definitions do not always reflect theididton between equity and debt
financind'®. For instance, a financial instrument which gramisng term capital
return will be considered as similar to bonds, eNenpresents a level of equity
that is certainly higher than that of a financiatrument that that grants a short-
term capital return whose remuneration is represebly a participation to the
economic results of the issuer, and that will tfeeebe qualified as similar to a
sharé®.

The choice to use different critetfdo qualify the financial instruments as similar
to shares or similar to bonds may also cause g&nsin which the two rules do

not interlock precisely, giving raise to overlapgyaps™.

*G. Corasaniti, Il coordinamento tra le norme fiscali e principi contabili internazionali per gli
strumenti finanziari, in Corr. Trib. 2011, XXVII, p. 2198-2204.

7 Art. 83 ITA

*®'s. Meroi, La nuova normativa fiscale applicabile agli strumenti finanziari partecipativi e alle
obbligazioni, in Dir. Prat. Trib., 2006, |, p. 3-46.

* This reflection seems consistent with para. 19 of the commentary to art. 10 of the OECD
model, according to which the remuneration of the participating bonds, that are entirely or
partially represented by a participation to the economic results of the issuer, should not be
considered as a dividend unless the subscriber effectively participates to the business risk of the
issuer.

> The remuneration for the first ones; the obligation to fully repay the principal and the granting
of participation rights for the second ones.

1 In order to avoid such issues the so called Gallo-commission, requested to work on the
coordination of tax legislation with the changed company law background, had proposed to use
symmetrical criteria, in order to create a bipartite system.

13



With regard to the firsts, the Italian Tax Authgtft clarified that, for reasons of
systematic coherence, it is necessary to intetpeedefinitions provided by art.
44 ITA in harmony with the provision of art. 10@rp. 9, lett a), ITA.

More in detail, every time that a security’s remmati®on is non-deductible from
the taxable income of the issuer, such remuneratiati be treated as a dividend
also in the hands of the percipient, provided tihas fully represented by a
participation to the issuer’s profits. In the cadea security fulfilling both the
requirements to be qualified as a share and asa, bloen, the first qualification
will prevail.

On the other hand, securities similar neither tarst nor to bonds will be
subsumed under the residual category of the atypistruments®. The actual
relevance of such additional class of securitiesigvay limited, as, from the first
of January 2012 their tax treatment is almost idahto the one levied on the

remuneration of bonds and securities similar todson
3.2. The tax treatment.

In order to achieve a neutral tax system, revemoesing from debt financing,
and therefore deductible by the company paying themould fall within the
overall taxable income of the recipient and thentdoeed at an ordinary rate.
Dividends, instead, being already taxed as prafitthe company paying them,
and non-deductible for tax purposes from its incosm®uld not be taxed on the
hand of the recipient, in order to avoid any forheconomical double taxation.
Art. 89°* ITA represents the enactment of this pattern,tasstablishes, in its
paragraph 2, that the profits distributed, undey foxm and denomination, by
other companies do not contribute to theable income of the receiving company
for the 95% of their amount. The remaining 5% ibjsct to taxation as a forfeit

* Circular n. 26/E of 2004.

>3 Circular n. 10/E of 2005 of the Italian Tax Authority.

>* As amended with the Corporate Income Tax Reform of 2003 that changed the tool used to
avoid the economical double taxation of dividends, replacing the credit method with the
exemption method.
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amount taxed to balance the deductibility of thetgdinked to the production of
the relevant profifs.

According to art. 89, para. 2-bis, ITA, the exerptiis not granted, for the
companies following the IAS/IFRS accounting systémrevenues coming from
shares and securities similar to shares registaretthe category otheld for
trading™®, such amounts will instead entirely contributethie taxable income of
the recipient.

On the other hand active interests, composed gntes from loans, bonds and
financial instruments qualified, under the defworntiof art. 44, para. 2, lett. c) ITA,
as similar to bonds, contribute to the taxable medor the amount accrued in the
tax period, according to the competence principtethe rate agreed on written
form or, in its absence, at the legal rate. Theesamgatment is applied, according
to art. 89, para. 6, ITA, to the difference oriding from REPO operations.

Due to the explained asymmetry between the fornanadf art. 109, para. 9, and
art. 44, para. 2, lett a) ITA, this tax treatmentavied also on revenues that are
non-deductible from the taxable income of the paydrich creates a deviation
from the complete enactment of the neutrality pplec It seems clear though,
from the combination of the examined rules, thategt for this asymmetry, the
Italian system almost completely answers the ndetkotrality on the recipient
side, by levying the same tax burden on both thvemees coming from debt
financing, taxed upon the percipient, and thoseiegnfrom equity financing,

taxed upon the payor.
3.3. Natural persons.
In conclusion, it is necessary to point out tha évaluations so far made on the

enacting of the neutrality principle, however, hatde only with referring to

financing granted by companies. On the other hawiden the financing is

> Basically the Italian legislator extended the discipline of the Parent-Subsidiary directive to
dividends paid by national companies.

>® |AS 39 considers as held for trading those securities “acquired or held for the purpose of selling
in the short term or for which there is a recent pattern of short-term profit taking are held for
trading”.
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conceded by individuals, more significant deviasidrom the relevant principle
may be encountered.

First of all, with referring to debt financing gtad by individuals, and not linked
to the carrying out of a business activity, thelidta legislator, driven by
constitutional oriented policies aimed at favourthg investments of savimjs
has always levied, normally through a final whitltiiog tax, a substitutive tax at
a reduced flat rate on interest revenues, thuswaitstg the complete enacting of
the neutrality principl&.

On the other hand, for what concerns equity finaggranted by individuals, the
legislator levies a higher global tax burden, as tdxation of dividends on the
head of the payor, at the aforesaid rate of 27,8%ccompanied an additional
withdrawal on the head of the recipient.

More in detail, for individuals carrying on a busss activity or holding a
qualified participatior?’, it is provided that the 49,72% of the amount e
will be computed in their taxable income, while ttemaining 50,28% will be
exempt. For what concerns non-qualified particgragihold by non-entrepreneurs
instead, art. 27 of the Presidential Decree n. &0D973 provides a substitutive
tax levied on the entire amount of the paymentiveckat a 20% rafé

The global tax burden levied on equity investmemizde by natural persons

ranges then, for qualified participations and ergeeurs, between 35,8% and

> Art. 47 of Italian Constitution “The Republic encourages and safeguards savings in all form.”
According to eminent literature, the income coming from savings should not be taxed at all, see
L. Einaudi, “Saggi sul risparmio e I'imposta”, Turin, 1941.

>% Until 2012 the deviation from such principle was glaring, as this tax was levied at a rate of
12.5%. In order to diminish this difference, the law decree no. 138 of 13 August 2011 amended
the applicable rate, increasing it to 20%, however still far from the rate of approximately 43%
that bears, summing the taxation upon the company and that upon the investor, on equity
financing coming from individuals.

> Which means a participation granting:

-a percentage of voting rights in the ordinary shareholders’ meeting higher than 2% in case of
listed shares and than 20% in case of non listed shares, or;

-a participation to the capital exceeding 5% in case of listed shares and 25% in case of non listed
shares.

* It was 12,5% until 2011.
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43%*, while it is equal to approximately 42% in the mning case¥, anyway
far, in both cases, from the one levied on debtstwments.

4. Tax incentives to equity financing.

While there is, as so far illustrated, no tax masthe recipient side, on the issuer
side the difference remains significant, as inteeepenses are, unlike dividends,
deductible for tax purposes.

In order to reduce this bias, and to favour theitahpation of companies, the
legislator, beside to the limits placed to the ddbility of interests, has

employed, and still employs, other institutionsjrided on a rewarding approach.

4.1 The Dual income tax

The first attempt to use this policy was made tgtothe introduction, in 1997,

of the so-calledDual income tax” (DIT).

This institution levied a reduced tax rate of 19%0tbat part of the company’s
taxable income that could be considered as derifrmm the increases made to
the capital existing at the close of the tax pernamaning on 30 September 1996,
through the issuing of new shares or by the keeptngpmpany level of part of
the profits produced. Such portion of the taxabtsme was determined applying
to the amount of the capital increase&eaefficient of ordinary remuneration”
yearly determined by the Minister of Finance, tgkinto account the average
financial results of government bonds.

Through this mechanism the legislator tried to favilme use of equity financing,
granting to the company a reward intended to balathe deductibility of
expenses coming from debt finandihg

®' The sum of the 27,5% rate on the company and the 23% or 43% levied on the 49,72% of the
dividend payment, which represent the minimum and the maximum rate of the personal income
tax.

®2 The sum of the 27,5% rate on the company and the 20% rate on the recipient.

6 Legislative Decree no. 446.

S F, Pistolesi, La “Dual Income Tax”- Commento al decreto legislativo 18 dicembre 1997, no. 446,
in Dir. Prat. Trib., 1998, p. 701.
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The efficiency of this institution was increasedthg simultaneous introduction
in the Italian system of the Regional Tax on PrairecActivities (IRAP® in
replacing of the Local Tax on Income (ILOR).

While passive interests were deductible from tbedltaxable income, the Irap is
levied on the value of the production of entergjdeefore it's used to remunerate
the providers of the factors necessary to obtailie tax base will therefore
comprehend not only the profits of the entreprenbut also those of the workers
(represented by the salaries paid by the entejprasel of the investors
(represented precisely by the interest expensethis manner discouraging the
use of debt financing, as the amounts used asrtgmeration will be computed in
the taxable inconf&

The combined effect of the DIT and the Irap woultidr therefore been both a
reduction of the cost of equity financing and awmréasing of that of debt
financing, in order to favour the capitalizationomimpanie¥.

4.2. The ACE

With the Corporate income tax reform of 2003 tladidn legislator, as explained
in the previous paragraphs, chose to abandon thardeng mechanism of the
DIT and to operate only in one direction, addinghe Irap thehin capitalization
rule, in order to further discourage the use of delarfeing.

This institution anyway, resulted inadequate to edffely favour the
capitalization of companies and, in order to refatme subject, the so-called
Biasco commission, established in 2006 for the ystoél corporate income
taxation, suggested, next to the amending of thes megarding the deductibility
of interests, to reintroduce“®eward to the capitalization’this time responding
to the scheme of the Allowance to Corporate EqU&ZE)*® which allows the

company to exclude from the taxable income the arhcorresponding to the

® For more on this topic see M. Procopio, L’oggetto dell’lrap, Padua, 2003.

& M. lavagnilio, F. Trutalli, Irap e dual income tax. Un approccio indiretto alla thin capitalization.
Effetti della riforma fiscale sulle scelte di finanziamento delle imprese multinazionali, in Il Fisco,
1998, p. 5038.

*” For more on this topic see F. Cascone S. Lugaresi G. Oricchio E. Romaniello, Gli effetti dell’lrap e
della Dit sull’economia delle societa di capitale e sul rischio di credito, Turin, 1999, p. 104.

® Final report of the Biasco Commission, p. 54.
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figurative return of the company’s own capitainstead of taxing it at a reduced
rate, as the Dit did.

The Italian financial business law for 2008 effeely changed the regime of the
deductibility of interest expenses, abolishing thie capitalization rule but did
not enact the suggestion regarding the introducténthe Ace, which was
abandoned until 2011.

It was only with the Legislative decree n. 201 6.2, and with the Minister of
Finance implementing decree of 14 March 2012, shah institution has been
introduced in the Italian tax system, with the aihffavouring the capitalization
of enterprises through a reduction of the tax burdievied on revenues earned
through equity financing®®.

The discipline of this new institution rememberg it's one. Once again it is
taken into consideration thigurative return” of the new equity financifg,
which is calculated applying to the equity incrédseccurred from the 31 of
December of 2010 aréturn rate of the capital’'which is established in the 3%
for the first three periods of application of thele; but that will then be
determined with a decree of the Minister of Finance

The relevant equity increase is calculated as ififiereince between:

-Money contributions, represented by capital insesa other forms of partners’
contributiond®, partners’ payments for share premiums, payments the
conversion of bond$ or for the exercise of warrant options, creditfindgvely

given up by partners.

® The Biasco Commission anyway suggested to grant a minimum rate on the global tax base
before such deduction not lower than 5 point from the ordinary rate.

" llustrative relation of the Minister of Finance decree of 14 march 2012.

The measure is applicable not only to companies, but also to by individuals, partnerships and
other legal entities carrying on an enterprise. It’s also applicable to non resident companies
having an Italian permanent establishment.

' The measure, as suggested by the final relation of the Biasco commission, is an incentive to
new equity investments, not a reward for those already made.

2 produced through capital increases, capitalization of share premium, non-refundable grants
received, capitalization of the company’s profits.

7 Such as non repayable loans.

" The illustrative relation clarifies that only payments related to the position of partners shall be
considered as equity increasing. It expressly excludes, for instance, payments made to subscribe
the financial instruments ruled by art. 2436, para. 6, ICLC, even if considered, under the discipline
of the corporate income tax, as similar to shares.
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-That part of the company’s profits which is kepaiacompany levél, except for
those not effectively collected, but only comingnfr evaluations and for those
that, even if collected, are not usable for a @hpidise or cannot be carried
against losse€.

And:

-Any form of distribution of the company’s capital the partners, such as capital
reductions or the distribution of the company’'srgss

For the newborn companies the allowance is cakedlain all the capital
attributed to them.

Equity reductions will affect the calculation frafme beginning of the tax period
in which they occur, while equity increases will iéevant only from when they
take placé'.

The amount so determined is not a static parantetée determined for each tax
period, but a dynamic entity, whose amount chang®sulating, yearly, the
relevant equity’s increasing and decreasing. Sunbuat is yearly deductible
from the tax base, with the possibility to carryoitward for the part that exceeds
the taxable income of the period.

As it was for the Dit, the relevant capital incriegsresulting from the aforesaid
calculation can not exceed the amount of the netharesulting from the balance
sheet of the ye&t so that equity incomes used to balance lossesaaraken into
consideration.

For what concerns the relation between the Ace thedrule of art. 84 ITA,
according to which the losses produced in a tatogenay be credited against the
income produced in subsequent years, but only enlithit of the 80% of such

income, it is specified that the allowance will ued the taxable income only after

7> Even if such destination is mandatory, such as for the legal reserve ruled by art. 2430 ICLC.

7® Such as those destined for the purchase of own shares.

The change of regime of the reserve will represent a capital increasing or decreasing relevant for
the allowance. If, for instance, an available reserve is then used to cover the purchase of own
shares, that will reduce the allowance, conversely, the occurred availability of a reserve will
increase it.

7 For instance, a capital contribution made at the end of June will count only for 50%, while a
capital reduction made at the same date will entirely count.

® With the only exclusion, due to the necessity to guarantee an equal treatment to those
companies following the IAS/IFRS accounting system, of the reserves created for the purchase of
own shares.
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the deduction of the eventual losses carried faivitlerm previous tax periods, so
that its application could eventually even reducedro the taxable income.

The allowance is not granted to companies in baiky or under compulsory
liquidation, or under extraordinary administratidnom the beginning of the
accounting period in which such procedures initlate

If the transparency regirfieis applied, the allowance shall, according to anf
the implementing decree, be used to reduce thél@xacome produced by the
transparent company and, for the exceeding, toceedhe taxable income
produced by the companies in the same proportiowhah the transparent
company’s income is attributed to th&m

Similarly, under the domestic tax consolidationimeg]* the allowance due to
each company shall, at first, be used to reducantstaxable income, then it may
be attributed to the group, but only for that mdrthe exceeding that is deductible
from the groups yearly global income, so that the pf the allowance which is
not exploitable in the year when it is producedhesi by the company nor by the

group will be carried forward by the company to ethit refer§

5 Anti-avoidance rules.

The still existing tax bias between debt and eqfintgncing is often source of tax
planning schemes, aimed at attenuating as muchsashfe the tax burden falling
on financial operations.

Given the heterogeneity of these schemes, and thpid development, the
legislator finds it hard to prearrange an adequnatenative context to fight them,
and therefore this function is mostly devolved ugbe hands of the judicial

authority, which gleaned the anti-avoidance prilecifrom our constitutional

7 Art. 115 ITA. Under this regime the income produced by a company is attributed to its partners
in proportion to their participation and taxed as part of their taxable income.

80 Except for those exceeding of allowance that was produced by the transparent company
before of the adoption of the transparency regime which are deductible only it’s own taxable
income.

1 Art. 117 ITA. Under this regime the taxable income produced by the companies of a group is
summed up and taxed upon the holding.

8 See the tax authority circular n. 28/IR of 29 March 2012.

Conversely to what happens to losses exceeding both the income of the company to which they
refer and the group’s total income, which will be carried forward by the group as a fiscal unit.
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system and which employs it to contrast any phemom®f unjustified reduction
of the tax burden.

5.1 Specific anti-avoidance rules.

As previously mentioned, in a limited number ofuation, the tax planning
schemes are avoided through a direct interventidneolegislator.

An example of such provisions is represented byclartl0 of the Ace’s
implementing decree, which contains specific antidance rule¥.

According to such provision, the capital increaae ho relevance to the extent of
the amounts used to realize, within the gf6upome specific operations, which
are:

- the purchase of participations or establishments;

- attributions;

- the increasing of the financing credits.

Such amounts will be deducted from the relevanitamcreasing, as these
operations could be used to obtain the calculatibthe allowance also on the
basis of capital otherwise not relev&nior an illegitimate multiplication of its
amount®.

This anti-avoidance rule is anyway subject to tteeesmentioned institution of the
non application ruling, so that the taxpayer is\a#d to prove to the tax authority
that the relevant amounts are not used to adutéhnat correct functioning of the
allowance, thus avoiding their deduction from tblevant capital increase.

8 For more on this see G. Albano, L. Miele, Le norme antielusive sterilizzano le moltiplicazioni
dell’Ace, in Corr. Trib., 2012, XIV, p. 1052.

8 Subjects which, in the tax period, could be considered as controlling, according to art. 2359
ICLC, the other party, or who share its same controller.

Such condition shall exist when the operation is realized, while it’s not relevant the situation at
the end of the tax period (when the allowance is calculated).

® For instance, an attribution which took place before the 31 of December 2010, and which is
therefore irrelevant for the allowance’s purpose, could be transferred through the sale of an
establishment to another company of the group, which will use it to realize relevant capital
increases.

% For instance, the amounts received through a capital raise, and therefore calculated in the
relevant capital increase, could be used to increase the credit financing of another company of
the group, that will use them to make new potentially relevant capital raises.
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Another example of such kind of provisions is reerdged by art. 101, para. 6,
ITA, which establishes that losses allocated to ¢bmpany by its controlled
partnership¥ can be deducted against the income of the comeratity only to
offset profits allocated in the subsequent fivergea the company by the same
entity giving rise to the loss.

Aim of this rule is to prevent companies from hayall their interest expenses
borne by their controlled partnerships, in ordereigloit the more favourable
regime set up for them by art. 61 ITA, and to dédsuch expenses under the
guise of partnerships’ losses, so circumventindithiés of art. 96 ITA®.

Aware of the difficulties of a case by case apphotacthe fighting of avoidance
practices, the lItalian legislator entrusted the aaxhority of dealing with such
variety of circumstances through the use of a génestitution, ruled by art. 37-
bis™ of the Income Tax Assessment Code.

Such provision lists some transactibhghat the legislator considers as
particularly capable of hide an illegitimate ainmdaallows the tax authority to
disregard their tax effectsif they are“carried out without valid economic
reasons, aimed at circumventing obligations or pibdlons provided by the tax
system and aimed at obtaining tax reductions ourrd$ to which the taxpayer
would not be otherwise entitled”.

For what concerns the scope of this paper, theigioovis anyway relevant only

with referring to cross-border interest payments.
5.2. The judicial approach.
Next to the legislator’s intervention, a key rofethe fight of tax avoidance is

played by the Italian Supreme Court which progresgistated and enforced a
general principle that forbids the abuse of law.

¥ Which are always taxed through the transparency regime.

% The position of the controller company is considered as that of a holding company. See
Marchetti-Rasi, “Debt and equity financing: the Italian rules”, cit., para. 2.2.3.

® Introduced by art. 7 of Legislative Decree n. 358, 8 October 1997.

% Such as mergers, acquisitions, attributions to companies.

°1 Or the tax effects of the series of transactions in which they are employed.
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Point of arrival of this process is representediby decisions of 2008 which
reaffirmed the presence of the principle, and fiatithat it finds its source in the
EU law, for what concerns the harmonized taxes,iaratticle 53° of the Italian
Constitution for the national taxes.

The Supreme Court has fixed the content of suafcimle in a very severe way,
as it will be sufficient for a transaction to haagits prevalent aiffithe interest in
having a lower tax burden, to be considered as iabuand be therefore
disregarded for tax purposes.

The Supreme Court’'s decision n. 1372 of 2011 remtssan application of the
anti avoidance principle to the matter of the déhilty of interest expenses.

The under judgment transaction was a leveraged uttiythat the tax authority
considered as realized only to achieve the tax radge of the deductibility of
interest expenses.

The Supreme Court stated that, in application ef &foresaid principle, such
transaction may be considered as abusive if ioisbacked up byconvincing
motives”prevailing on the fiscal ones.

It is up to the taxpayer to prove the presenceuchdounded economic reasons,
while the tax authority shall prove the eventuahddequacy of the chosen
transaction to achieve them.

In this particular kind of transactions, the apation of the anti-avoidance
principle shall be guided by particular care, aspghrsued economic reasons may
sometimes be identified only in a long term analysf the consequences of the

transactior?.

%2 N. 30055 and 30057, about dividend washing and dividend stripping operations, which are now
explicitly contrasted through the provisions of art. 109, para. 3-bis, 3-ter and 3-quater ITA.

In the after commented decision 1372 of 2011, the Supreme Court also clarified that in such
financial transactions the application of the anti-avoidance principle shall be particularly severe.
* That expresses the principles of the ability to pay and of the progressive taxation.

% And not exclusive, as in art. 37-bis.

* An acquisition financed through debt in which the cash flows or assets of the target are used to
repay the debt.

% Such a functional and organizational improvement of the group’s structure.
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6. Conclusions in respect of the tax treatment ofhe national financing of

companies.

It appears, from the description here providedt tha Italian tax system almost
completely enacts the neutrality principle for whahcerns the different forms of
company financing.

Both the income revenues generated by equity abtfaencing bear the same
tax burden, represented by the Corporate Income l@a@rd at a flat rate of
27,5%, and levied on the financed company’s praditon the interest income
generated by the financing one.

The 1,375 % rate levied on the equity investmentfits® of the financing
company may be considered as not much relevari, footits minimum amount
and for being balanced by the chance to deduatdbss related to the investment.
In this context, the only significant, even if sttural, element that creates a tax
bias in favour of tax debt financing is represenibgdthe possibility to deduct
interest expenses from the taxable income of thepemy paying them. The
effective relevance of this factor in the thin ¢alization of Italian companies has
anyway been strongly questioned by part of thedite€”®.

Given this premises, the current rule of art. 96ns® anyway too intense and
inaccurate to positively influence the compani@samcing choices , as it applies
to both physiological and pathological debt, withaonsidering neither the
overall financial structure of the company, nor sleeirce and the conditions of the
loans from which interest expenses originate, pbgsiausing an unjustified tax
increase bearing on the business activity.

Another critical point is the trend, described e fprevious paragraphs, to leave
the judicial authority in charge of the fight ttarbitrages.

While it is understandable, and maybe even apksithe legislator’'s choice to
limit the specific interventions, that are inevitabnadequate to contrast such

phenomenon, it is criticisable the decision to clatgby leave the structuring of

7 Whilst such goal is not adequately achieved for what concerns the financing coming from
individuals.
% Hailing from the levying of the Corporate Income Tax upon the 5% of the dividends received.

R. Lupi, Gli interessi nei gruppi di imprese come principale riflesso della mobilita internazionale
della ricchezza, cit., p. 25.
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the general principle to the judicial authority, iagjives birth to unsolved legal
certainty and separation of powers issues.
A direct position taken by the legislator, maybéhwa reform and an extension of

art. 37-bis would be highly preferable.
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PART lI
INTERNATIONAL ASPECTS
1 The tax treatment of interest and dividends paido non-resident persons.
1.1The concept of withholding tax in the Italian tax ystem.

The Italian tax system does not provide an expdieftnition of withholding tax.

It is otherwise defined the role of th@&x substitutevho, according to art. 64 of

the Italian law on tax assessm@éh{hereinafter ILTA), is the subject required by
the law to pay taxes in substitution of others, facts or circumstances

exclusively referable to them. This is exactly thechanism of the withholding

tax, which is a tax levied on the payor, insteaghtbn the recipient, of a certain
income.

In order to fulfil his obligation, the payor willave to deduct the amount due to
the tax authority from the income he pays, so thattax’s economic burden falls

upon the recipient of the income, which is the aktaxpayer. Such separation
ensures the collecting of taxes, as the formalagepwill not have any interest in

not fulfilling his obligatiort®*

Withholding taxes may bereditableor final: in the first case, the income will

also be taxed on the head of the of the recipveind, will deduct from the amount

due the sum he already paid through the substiintehe second case the
withholding tax ends the tax relevance of that megthat will not bear any other
form of taxation. The first method allows to tak®&oi consideration also the
expenses that were necessary to produce the taxedhé and the taxpayer’s
personal circumstances, as he will have to fillaa teturn to establish the

additional amount he has to pay, or the credintgtled to, after the levying of the

withholding. Conversely, these elements will nodgnhhve no relevance if a final

1% presidential decree n. 600 of 1973.
YW, F.G. Wijnen, Introduction to International tax law, p. 23-25.
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withholding tax is used, so that in this case #pe hurden will definitively be
levied on the gross amount of the income.

The Italian tax system frequently uses such talectothg method, in particular,
from a subjective perspective, with regard to inegpaid to non residents, as in
these circumstances it would be almost impossthkntorce any tax claim levied
on assessment directly on the recipient withoutadteng the sovereignty of
another State, and, from an objective perspecitd, regard to passive incomes,
such as interest and dividends payments, as tha®garies of revenues are
difficult to track and tax upon the recipient besawf the high capital mobility.
Withholding taxes are normally levied at a flaerat

1.2 National withholding taxes on interests and didends paid to non-

resident persons.

The levying of such taxes on interest and dividepdgments made to non
resident persons enacts the principle of taxatiothé State of the source of the
income, which is discouraged and strongly limitgdthe OECD model, which
inspires the greatest part of the internationalveations against double taxation
signed by ltaly.

Also, the taxation policies concerning such passiveomes are inevitably
influenced by the capital mobility, which allowsetinvestor to make tax driven
choices on the allocation of his investments, heatgging the states to keep the
taxation at a competitive standard.

Such considerations influence the Italian’s legasigolicies on this matter, and
contribute to limit the entity of the withholdingwxes levied on interest and
dividends payments, which now tend to be levied aignificant rate only in the
eventuality that the income will not be properlyad in the State of residence of

the percipient.
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1.2.1. Interest payments.

The legislative decree 138 of 2011 uniformed the i the withholding taxes
levied on interest incom&%, setting up a general rate of 2% which is
waived® with the application of a rate of 12,5%, only twitegard to bonds
issued by lItaly, by other States included in théevlist drafted by the Minister of
Finance according to art. 168 bis I'A by other public territorial authorities or
by international authorities, and to project bors$sied by companies created to
realize or manage a single infrastructure or aipuwitility.

For what specifically concerns payments to nondesds, first of all it is
necessary to point out that art. 23, para.l, letfTtA states that interest payments
originating from bank and postal deposits and curagcounts are not considered,
even if coming from residents, to have sourceaty]tso that Italy does not levy
any tax claim on them.

Also, art. 6 of the legislative decree n. 239 094 ®xcludes the applicability of
the withholding tax to interests generated fromdsoand similar securities issued
by the so called “big issuer”, comprehending barllsted companidg® and
public bodies converted in stock companies, ifrd@pient is a resident of one of
the States included in the aforementioned whité lis addition, the same
provision excludes from any form of taxation inseederiving from bonds or
securities similar to bonds, if the recipient is:

- an international entity created to implementraerinational agreement executive

in ltaly*”;

1% Until 2011 the applicable rate was linked to the duration of the bond. Normally, for bonds

lasting less than 18 months the withholding tax was levied at 27%, whereas for bonds having a
longer duration, it was fixed at a 12,5 % rate. For more on the previous regime please see E.
Mignarri, La fiscalita degli strumenti di finanziamento delle imprese, Milan, 2010, p. 220 ss.

% if the recipient is a company that represents a creditable withholding tax, and therefore only a
part of the global tax burden levied on interest income which is, as explained in part I, equal to
27%.

104N, Arquilla, Le deroghe relative all’unificazione dell’aliquota per la tassazione dei proventi dei
titoli obbligazionari, in Corr. Trib., 2012, XXI, 1631.

1% such document lists all the states which ensure an adequate exchange of information and,
among them, those which tax incomes at a proper rate.

1% |n the Italian market, or in the markets of other EU states or of states belonging to the
Agreement on the European Economic Area.

197 Reference is made to those listed in the Minister of Finance circular of the first of June 1994.
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- a national bank, except for those of the low tiaxaStates listed in articles 1 and
2 of the of the Minister of Finance decree of 23ahuary 2002;

- an institutional investor resident in one of Btates of the white list. This notion
comprehends any entity who, irrespective of theiidjcal form and of the tax
treatment they bear in the State of residence, naakkemanage investments on
behalf of third parti€s® As such provision could easily hide abusive bahas,
the Italian Tax Authority clarifief® that the exemption shall be denied every time
that the entity turns out to have been created n@llow its participants, resident
in Italy or in States not included in the white,li® benefit of such favourable tax
treatment.

According to article 7 of the legislative decree289 of 1996, in order to apply
the exemption regime, the payor of the interesbime has to acquire and transmit
to the Tax Authority a self-certification of the redicial owner of such
payment§'® in which he states the fulfilment of the requieetts necessary for
the application of this regime.

For what concerns interest payments originatingnfrbnancial transactions
different from the issue of securities, art. 26-biSTA excludes from the
application of the withholding tax interest perasvby residents of States
included in the white list and deriving from:

- deposits and current accounts different fromadastd banking ones;

- life annuities;

- services of guarantee;

- REPO contracts and collateralized loans.

For what is not comprehended in the special registe$ar described, interest
payments to non residents will bear the generdihwitding tax, normally levied

at a 20% rate, unless specific international relablish differently.

108 g, Corasaniti, Diritto tributario delle attivita finanziarie, cit., p. 350.

1% Circulars 20 and 27/E of 2003.

0 The provision clarifies that the institutional investor, even if non recognizable in the Italian
system as an autonomous legal entity for tax purpose, is considered as beneficial owner of the
income.
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1.2.3. Dividend payments.

According to art. 27, para. 3, ILTA dividend payments to non resident persons
bear a withholding tax levied, from the first ohdiary 2012, at a rate of 20%
The same treatment is levied on the remuneratioth@fsecurities qualified as
similar to shares under the definition of art. gdra 2, lett a), ITA.

The recipient® has right to a refund, up to one fourth of thehilding’s

amount**

of the tax he proves, through a certificate of tidve authority of his
State of residence, that the relevant revenue lheedy born in that foreign State.
Such chance is still not granted to revenues aitgig from preferred shares,
even if the elimination of the reduced rate on smcomes makes such difference
unjustified. The refund request may be presenttteieby the resident payor of
the income or by the non resident percipient ué8l months after the date in
which the non resident paid in his State of resideentirely and definitively, the
tax that is object of the refund request.

This regime was also appli¢d until 2008, to dividend payments to non resident
companies and other legal entities subject to th@arate income tax in their
State of residence, thus giving rise to a significdifference in respect of the tax
burden levied on dividend payments to residentesibjof the same nature which
was, as previous explained, reduced to 5% withctrporate income tax reform
of 2003.

With the decision C-170/0Renkavit,of the 14 of December 2006, the European
Court of Justice clarified that the creation of Isutifferences between the tax
treatment applicable to national dividends paymeaisl the one applicable to
similar payments concerning residents of otherniinber States, obstructs the

free movement of capital, therefore breaching tleedom of establishment’s

" As modified by art. 2, para. 6, of the legislative decree n. 138 of 2011. Until such reform the

withholding was levied at a 27% rate.

2 Until this date it was levied at a 27% rate.

The 20% rate is applicable also to preferred shares, which born, until 2012, a reduced rate of 12,5
%.
m Except for companies and other legal entities subject, in their State of residence, to the
corporate income tax. Dividends paid to such entities are subject, as will be after explained, to a
special tax treatment.

" It was four ninth until 2012.

> With a different rate of 27%, reduced to 12,5% in case of preferred shares.
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principle'®. Consequentially the EU Commission opened andtitra procedure
against Italy, thus bringing the Italian legislatora reform of such regime, which
was accomplished with the Italian Budget Law fod20

The previous discipline, applied to dividends paidil 2007, anyway caused a
decision of the European Court of Justtéegainst Italy, on the basis of which
the State had to refund the non resident taxpagesdich the illegitimate regime
had been applied.

According to the current formulation of art. 27 rg@&-ter, ILTA the withholding
is levied at a 1,375% rate on dividends paid to mames and other entities
subject to the corporate income tax in a statehefEuropean Union or of the
Agreement on the European Economic Area includedhe white list, thus
equalizing the tax burden levied on similar natlgpayments (27% rate on the

5% of the amount perceived).

1.3. International and European Law.

The regime so far described may be waived at aasagional level, first of all by
the numerous conventions against double taxatmgmesli by Italy which, in order
to limit as much as possible the double taxatiopasfsive incomes, further reduce
the tax burden levied on payments to non residersgms.

The greatest part of these conventidhfollows the OECD model, which rules
the taxation on cross-border payments of passo@mes in its articles 10 and 11.
Such provisions fix a maximum withholding rate apgble to interest and
dividends payments to non residents, leaving tatmracting States the freedom
to bargain, within such thresholds, the exact arhotithe tax burden.

In particular, the State of the source is entitedevy a withholding tax up to the
10% of the gross amount of the interest paymentsadrthe 15% of the gross

amount of the dividends paymehfsso that, given the large number of these

¢ Articles 49 and 54 of the Treaty on the Functioning of the European Union. The same principle

was stated by the European Court of Justice in Amurta, c-379/05.

17 becision of 19 November 2009, C-540/07, Commission of the European Communities vs. Italy
"% 103 conventions at the 16/01/2013.

The maximum rate is reduced to 5% if the percipient is “a company (other than partnership)
which holds directly at least 25% of the capital of the company paying the dividends”.

119

32



conventions, the national general withholding @t@0% does not find frequent
application.

For what specifically concerns Italian treatf@sthey normally establish a 10%
withholding on dividends payments, except thosenesiigwith Italy’s biggest
trading partner$ and with oil-producing countri&€, which further reduce the
applicable rate to 5%, in some other c&Seistead, the maximum rate allowed
is the 15%. Also for interest payments, the mediate is the 1096* which is
sometimes increased to 15%and sometimes reduced to 8%or even to nif*’

In addition, the national rules shall not be applie the circumstances regulated
by the EU regime of the Parent-Subsidiary and ésteRoyalties directive¥’
which are fully enacted in the Italian tax systesn dsticles 27-bis ILTA, for
dividend payments and 26-quarter, for what concentiesest payments.

In particular according to these provisions, nohilding tax will be levied on
cross-border dividends and interest payments betweempanies if the

requirements requested by the two relevant direstare fulfilled®,

120 . . . .. . . .. .. .
For more on this point see P. Valente, Convenzioni internazionali contro le doppie imposizioni,

2012.

21 5uch as The USA, France, Russia, The United Kingdom, The Netherlands.

Such as Kuwait or The United Arab Emirates.

See the conventions signed with Austria, Belgium, Germany, Sweden, Switzerland.

Established, for instance, by the conventions signed with Austria, The USA, Germany, Japan,
Canada, China, Poland.

125 Denmark, Brazil, Belgium, Sweden.

Uzbekistan, Oman.

See the convention signed with Hungary.

Directives n. 90/435, as modified by the directive n. 2003/123, and 2003/49.

More in detail, it is necessary that:

- both the companies are: incorporated in one of the forms listed by the attachment to the
directives, resident in an EU member State and subject to the corporate income tax in their State
of residence;

- that the parent directly owns at least the 20% of the capital of the subsidiary, for what concerns
art. 27-bis ILTA;

- that either the payor or the recipient directly owns at least the 25% of the voting rights in the
other company that is part of the transaction, or a third company owns the same percentage of
voting rights in both the payor and the recipient company, for what concerns art. 26-quarter
ILTA;

- that the relevant participation is held for at least a year. According to the Italian Tax Authority
decision n. 131/E of the 27 of May 2009, the recipient has right to the refund of the withholding
that had been levied before he reached such minimum period, once the condition is fulfilled.
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For what concerns art. 26-quater ILTA, the presesfcthese requirements shall
be stated by the taxpayer, through the filing te ttalian tax authority of a

statement. Such document shall be accompanied bgrtificate of the Tax

Authority of the State of the recipient that stdtesresidence.

For what concerns art. 27-bis ILTA it is also nezeg a statement certifying the
presence of such requirements which shall, thig,tiemtirely come from the tax
authority of the State of the recipient, except fathat concerns the
accomplishment of the minimum holding period, whéttall be testified directly

by the taxpayer.

The regime is also applicable, if the requiremeanrts fulfilled, to interest and

dividends payments received by Swiss companiegusecof a convention signed
by the EU and Switzerland in 2004, which extends dbplicability of the two

relevant directives.

2. Anti avoidance rules

The more favourable tax treatment granted by thdasallustrated national,

European and International provisions to specifyjcaharacterized cross-border
payments, inevitably implies the risk of abuses.

Such abuses consist in the artificial creationhef ¢onditions of applicability of

the relevant national and international rules, mgogtrough the setting up of a

conduitcompany in a state whose residents benefit of fagltations.

2.1. Thebeneficial owner clause.

With regard to the conventional regimes, such taxmng schemes are avoided
through the introduction of a clause, considereddtp articles 10 and 11 of the
OECD model, according to which the more favourahleregime will be applied
only if the recipient of the payment is also teneficial owneof the income.

Such clause expresses the principle of prevalehsahstance over forhf, as it
excludes from the benefits of conventional regireespns who are merely legal

B0c Ga rbarino, Manuale di tassazione internazionale, Milan, 2008, p. 889.
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owners of an income that is not attributable tonthérom a substantial
perspective.

Despite it is widespread, the conventional rulessdoot provide a definition of
the meaning of the notion up for discus$fdnthus giving birth to an argument on
this matter.

The Italian tax authority, in its circulars n. 167and 86/E of 2006, attributed to
the clause a similar meaning to the one given lyltdly-Germany convention,
establishing that the beneficial owner “ibe subject to whom the income is
attributable for tax purposes; therefore, as natidey the OECD Commentary,
the requirement is not fulfiled when an intermedi& interjected between the
payor and the beneficiary of the incom&or “the subject to whom the income is
attributable for the potential tax liability**®

Some literatur®*, on the other hand, underlined that, in the ldck conventional
definition, according to article 3, para. 2, of @&CD model, it shall be given to
the terms not defined by the conventitumless the context otherwise require”,
the meaning that they hatender the law of the state™®.

The Italian legislator has, as a matter of fadtonuced a definition of beneficial
owner in enacting the Interest-Royalties Directirel the Savings DirectiV& ,
which both considers this quality of the incomeip@mnt as necessary for their
application.

In particular, article 26-quater ILTA establishémtt the no-withholding regime
granted by the directive n. 2003/48 shall be appbely if the recipient is the
beneficial owner of the income, meaning a subjdubd weceives the income as its

“final beneficiary” and not asdn intermediary, an agent, a delegate or another

Bt Except for art. 9 of the protocol of the Italy-Germany convention, which states that “the

percipient [...] is deemed to be the beneficial owner, if he claims a right to the relevant payments,
and if the income that they originate is attributable to him under the tax law of the two states”.
2 Circular n. 239 of 1996.

'3 Circular 167/E of 2006.

B4R, Avella, Il beneficiario effettivo nelle convenzioni contro le doppie imposizioni: prime
pronunce nella giurisprudenza di merito e nuovi spunti di discussione”, in Riv. Dir. Trib., 2011, IV,
p. 14.

35 For more on these interpretative issues see G. Melis, L’interpretazione nel diritto tributario,
Padua,2003.

*° Directive n. 2003/48.
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person’s trustee”thus providing and explicit definition of benefitiawner’,
which has been interpreted by the Italian tax aitiy’d® as requiring for the
recipient of the income, to obtain dits own economical benefit from the
payment”.

With regard to the compatibility of such interpteda with the context of a
convention against double taxation, it has to beatpd out that, since the OECD
Report of 1987 on conduit subjects, the notion @nddicial owner has
progressively acquired an anti-avoidance connatstiothat is now explicitly
mentioned by article 10 of the Comment4fywhich is similar to the one that it
indubitably has in the EU directives and which sgtbens the applicability of the
rule of art. 24-quater ILTA in the interpretatiof the clause of the beneficial
owner included in the conventions against doubtattan.

That same conclusion was reached by the only jidigcisions which explicitly
dealt with this issu8’, even if in that circumstances a different intetption
would have been preferable, as they concerned téhg-Germany convention
which, as previously explained, provides an its odefinition of beneficial
owner.

For what specifically concerns the requirementhef heneficial ownership of the
income under the Interest-Royalties directive latk does not cause, at certain
conditions, the application of the general regirhthe 20% rate withholding.

In particular, art. 23 of the Legislative Decree98. of 2011 introduced a new
paragraph, para. 8-bis, in article 26-quarter ILTa&cording to which, if the
payment fulfils all the requirements needed for #pplication of the European
regimeé“*? except for the beneficial ownership of the remipiof the payment,

then the withholding tax will be levied at a 5%erit

B7n addition, art. 26-quater ILTA establishes that a PE is considered to be the beneficial owner if

the income is related to its activity and taxed in the State in which the PE is located.

38 Circular 45/E of 2005.

139 p, Pistone, L’abuso nel diritto tributario internazionale, in V. Uckmar, Diritto Tributario
Internazionale, Padua, 2005, p. 826.

140 That states that “The term beneficial owner is a narrow technical sense, rather, it should be
understood in its context, and in the light of the object and purposes of the Convention, including
avoiding of double taxation and the prevention of fiscal evasion and avoidance”.

! Decisions n. 14 and 124 of the Provincial Tax Commission of Turin.

%2 See the circular 41/E of 2011 of the Italian Tax Authority.

36



- the active interests received are used to findimegayment of passive interests
and other kind of remunerations of bonds issuethbypercipient;

- these bonds are traded in the market of a S&ltnging to the EU or to the
Agreement on the European Economic Area and indludehe white list, and
granted by the payor of the interests or by thepgam controlling him or by a
company sharing his controller.

2.2. Other anti-avoidance measures.

Next to the beneficial owner clause, the InteresydRies directive allows, in its
article 5, the States enacting it to introduce dbenestic provision requiretor
the prevention of fraud or abuseand, in particular, to withdraw the benefits of
the Directive“in the case of transactions having has their pipal motive or as
one of their principal motives tax evasion, taxideace or abusé

The Italian legislator exploited this concessidmptigh the insertidi® in the list
of the transactions whose fiscal effects may beederded, drafted by art. 37-bis
ILTA** of the cross-border interest payments that fttii# requirements of art.
26-quater, if they are received by companigisettly or indirectly controlled by
persons not resident in an EU member state”.

Such inclusion allows the tax authority to deny thgplication of the no-
withholding regime, even if all the requirementstbé directive are fulfilled,
when:

- the payment is lacking of any business purpose;

- it circumvents a legal obligation;

- it grants a tax reduction otherwise not due.

It is up to the tax authority to prove the presesiceuch conditions.

The Parent-Subsidiary directive includes a simpliavision in its article 1, para.
2, according to whicliThis Directive shall not preclude the applicatiamf the
domestic or agreement-based provisions requiredterprevention of fraud or
abuse”.

3 With the Legislative Decree n. 143 of 2005.

1 See part. 1 para. 5.1.
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Once again, the Italian legislator chose to uses tineedom to fight the
phenomenon of the conduit companies, hence edtalgisin art. 27-bis, para. 2,
ILTA, that the exemption regime may be applied iiadinds paid to companies
directly or indirectly controlled by subjects natsident in the European Union,
only if they prove to detain the participation fxclusive or prevalent purposes
different from the possibility to benefit of the-mathholding regime.

The shifting of the burden of proof upon the taxgragoes not determine a
heavier treatment than the one provided by arbi84LTA, as in that case the tax
authority’s objection concerns a taxpayer thataalyeproved, in order to benefit
of the regime of art. 26-quater ILTA, to be theneficial ownef* of the payment
In this case, instead, the Directive does not gi®\an its own tool to fight the
conduit companies phenomenon, thus making it nacgdsr the legislator to
fully deal with such issue at a national level.

With regard to the numerous, and previously illaigtd, deviations from the
general withholding regime that have a purely matiosource, art. 37 ILTA
establishes that the tax authority is entitled soribe to a taxpayer also the
incomes that appear to be received by other suhj@dien it is proved, even
through qualified presumptiot, that he is the actual owner of such revenues.
Some literatur’” anyway noticed how the restrictive interpretatipven to such
provision*® by both the prevalent ltalian literatdit® and the Italian Supreme
Court®® makes it unfit to fight the complex conduit scherset up in this area.
Once again then, in the lack of international tpthe fight to tax avoidance is
mostly held in trust, with the inevitable connectesks, to the judicial authority,

and to the interpretative principle previously déssd.

s Meaning, as previously explained, a subject who effectively benefits from the interest

payment received.

16 They have to be clear, precise and concordant.

G, Marino, Titolare effettivo e possessori di reddito: sovrapposizioni, innesti e (probabili)
mutazioni genetiche, in Riv. Dir. Trib., 2011, Il, p. 183. On the same position C. Garbarino,
Manuale di tassazione internazionale, cit., p. 893.

18 Basically the provision is considered as applicable only to the cases of “pretended
interposition”, which is, in the circumstances concerning conduit subjects, rare to occur and
almost impossible to prove, as it implies a position of mere formal holding of the income.

Mg Gallo, Prime riflessioni su alcune recenti norme antielusione, in Dir. Prat. Trib., 1992, |, 1761.
% Ex multis, Supreme Court decisions n. 3979 of 2000, 3345 of 2002, 8671 of 2011.
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3. The deductibility of cross-border interest expeses.

The ltalian tax system does not comprehend spepiftvisions limiting the
deductibility of cross-border interest payments, teat the general regime of
deductibility of this kind of negative elementst gp by art. 96 ITA, is applicable.
Art. 96, para. 6, ITA, anyway, in regulating theddetibility of interest expenses,
clarifies that its rules shall be applied only aftee application of art. 110, para. 7
and 10, which concern the tax treatment of the es@e deriving from
transactions with non resident subjects.

The main aim of these general rules is to fightghenomenon of profit shifting
to low taxation States, which may be accomplishebugh the fictitious
realization of transactions with residents of swduntries, in order to create
negative elements potentially capable of redudmegrésident’s taxable income.
More in detail, article 110, para. 10, 11 and 12-bI'A excludes the deductibility
of expenses and other negative elements deriviogn ftransactions with
enterprises and professionals resident or locdfizéul States not included in the
white list% unless the taxpayer proves either:

- that the foreign enterprise mainly carries ouaatual business activity, or;

- that the relevant transactions answer to his effective economic interest
and that they had concrete execution.

With specific reference to interest expenses, tineldn of proof levied on the
taxpayer is often strengthened by the interpratagiwen to these conditions by
the Italian Judicial and Tax Authority. With thecoi®@on n. 3194 of 2013, for
instance, the Supreme Court considered as notcwurfito admit the interest
expenses’ deductibility, the actual payment of saatounts and the economic
convenience of the loan from which they originateidre in detail, the Supreme
Court stated that, despite the presence of these dwnditions, it will be

necessary, in order to allow the expenses’ dediitstito examine if“the loan

1 According to the circular 51/E of 2010 of the Italian tax authority, it’s sufficient that they are
subject to tax in that State.

2 These negative elements shall also be separately stated in the taxpayer’s assessment.

3 This condition may result particularly heavy, as the Italian tax authority interprets it as the
necessity for the taxpayer to prove that the transaction with a subject of such States is more
convenient than any other similar operation possible in the global market.
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(...) may represent a form of profit shifting to ffetners, thus avoiding taxation
in ltaly” >

In order to avoid any possible discrimination uregtable under the EU system,
such provision is not anyway applicable to transast with economic operators
subject to taxation in a State which is memberhef European Union or of the
Agreement on the European Economic Area, eventiinotuded in the white list.
In addition, art. 110, para. 12, ITA excludes tpeleability of such regime if the
non resident is already included in the CFC regonen that of the affiliated
companies resident in low taxation Statgsas in this case the profits shifted to
the foreign subject will anyway be, thanks to suetimes, subjected to taxation
in Italy.

The profit shifting to other countries may be acptished also through infra-
group transactions with non residents, realizedaoauditions different from the
market ones. In order to fight this phenomenon, ttaian tax system
comprehends a transfer pricing regime, which allthes Italian tax authority to
redetermine, for tax purposes, the conditions efttansaction, replacing the ones
agreed by the parties with the ones that would hepes negotiated if the subject
involved had dealt at arm’s length.

The relevant provision is art. 110, para. 7, ITApieh establishes thdthe
income elements deriving from transactions with nesident companies which
directly or indirectly control the enterprise, oreacontrolled by it, or share its
same controller, are taken into consideration a thir value of the goods sold,
the services provided and of the goods and servieesived, if it originates a
raise of the taxable income; the same provisioapplied even if it originates a
reduction of the taxable income, but only in execubf [...] the international
conventions against double taxation”.

While in the past the provision made referenceht dcompany law’s notion of

control*® the actual formulation of art. 110, para. 7, [@8es not provide any

>4 Even if this additional requirement may be due to the fact that the company paying the

interests was controlled by the one receiving them.

'° Art. 167 and 168 ITA.

16 According to art. 2359 ICLC a company is considered as controlled if:

-another company has available the majority of the votes in the general shareholders meeting;
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indication on this matter. The Minister of Finar@ecular n. 32 of 1980 clarified

that the provision, in line with its goals, useswider notion capable of

comprehending any form of control (internal, exérrdirect and indirect) that
could give birth to issues of the kind that theyisin aims to fight”.

For what concerns the individuation of the fair uaalthat will replace the

negotiated conditions, art. 110 ITA makes referaocart. 9 ITA which defines it

as“the price that would have been agreed for simit@nsactions by independent
enterprises®® In particular, for what concerns the fair valudraérest expenses,
the criterion mostly used to determine it is thenparable uncontrolled pricing
method, which considers as fair the interest riag¢ independent parties would
have negotiated under similar circumstances.

Being applicable only to cross-border transactiohs,transfer pricing discipline
Is inevitably capable of causing a breach in theedom of establishment’s
principle. The European Court of Justice, anywawtesl that such possible
discriminations have to be considered as justifigdthe legitimate goal of

granting a proper division of the tax claims amémgdifferent states®.
4. Permanent establishments.
4.1. Notion and taxable income.

Since 2004, the Italian tax system provides aniexplefinition, almost fully
reproducing the OECD’s model dfi&¢ of permanent establishment, given by

-another company has available enough votes to exercise a dominant ascendancy upon the
general shareholders meeting;

-another company exercises a dominant ascendancy upon it because of specific contractual
bonds.

7 For instance, the use of the company law’s notion of control would have made it impossible to
apply the transfer pricing regime to transactions realized between a company and its permanent
establishment.

% The National rule may anyway be waived by an eventual International convention against
double taxation signed with the state of the non resident controlled company, as the oecd model
provides, in its article 9, his own transfer pricing regime.

39 pecision C-311/08 of 2010, Société de Gestion Industrielle.

' Minor differences may be encountered, such has the different minimum duration required by
the OECD model, more than twelve months, in respect of that required by art. 162 ITA, at least
three months, to consider a construction site as a PE.
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article 162 ITA, according to whiclthe expression permanent establishment
defines a fixed place of business, through whiehnibn resident enterprise fully
or partially carries out its activity'in Italy. The rule also provides some examples
of what shall be considered as a'Ptnd of what shall not be considered as
sucH®. Until 2010 Italy had placed an observation to @ECD commentary,
according to which the examples listed in thasitive listshould have been
considered, for what of its concern, as alwayseasgmting a PE, without any need
to verify the existence, in the concrete circumstsn of the requirements listed
by the general definition. Such waive is no longessent in the 2010 revision of
the commentary, meaning that Italy has abandonet gerspective.

Next to this provision, which illustrates the coptef material PE, art. 162, para.
6, ITA introduces the institution, similarly reselilgy the one ruled by art. 7 of
the OECD model, of the personal PE, representetthdyperson who, whether or
not resident, habitually concludes contracts inrtame of the foreign enterprise,
provided that the relevant contracts are diffefemin the ones of mere purchase
of good<®3 In addition, art. 162 clarifies in its para. fat an enterprise shall not
be deemed to have a PE in Italy merely becausarites on business in Italy
through a broker, general commission agent or ahgrandependent agent if
such persons act in the ordinary course of thesmass.

From an accounting perspective, the PE is treasednaautonomous enterprise,
and it is then subjected to the same accountingatins concerning any other
national enterprise.

While the definition of PE almost completely reséesbto the one provided by
the OECD model, some literatdf® highlighted that a waive from such model

may be spotted with reference to the individuatiérthe incomes taxable upon

161 . . .
Branches; places of management; offices; laboratories and workshops; mines or other

structures used for the extraction of natural resources; construction sites having a minimum last
of three months.

%2 places only used for the storage, exhibition or delivery of goods, or, in general, for preparatory
or auxiliary activities.

163 While, according to some literature, the Italian system considers existing a personal PE if the
agent only concludes contracts with a preparatory nature, thus waiving from the OECD model. A.
Lovisolo, L’evoluzione della definizione di stabile organizzazione, in Corr. Trib., 2004, XXXIV, p.
2655.

164y, Uckmar, G. Corasaniti, P. De Capitani Di Vimercate, C. Corrado Oliva, Diritto tributario
internazionale, Milan, 2012, p. 251.
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the PE,as article 7 of the OECD model only allows the teaupon the PE of
revenues attributable to its activity, while thaliin system may introduce a
stronger force of attraction principle, which mdipa to tax upon the PE even
business revenues not connected to its activities.

In particular, article 151, para. 2, and 153, p&aTA establishes, respectively
for commercial and non commercial entities, thatited gains or losses linked to
goods used for the business activities carriedimutaly, even if not received
through the PE, are considered as produced intitaly

Moreover, art. 152, para. 1, ITA states that comgsmm@nd other commercial
entities having a PE in Italy shall be taxed onliase of the results of the profit
and loss account related to the PE antthad other activities producing revenues
taxable in ltaly”, thus establishing for the relevant subjects a falce of
attraction of the PE.

The Italian tax authority, though, with the Ministaf Finance Circular 165/E of
1998, excluded any force of attraction with refeemo dividend payments and
capital gains not effectively linked to the PE.

In addition, the full force of attraction approaskems to be contradicted by the
existence of some other provisions which levy ahkalding tax on incomes
produced in ltaly by a non resident subject but catnected to its PE. For
instance, the aforementioned rule of art. 27, pasar, ILTA levies the 1,375%
rate withholding tax on dividends paid to EU statempanies and not connected
to a PE in ltaly, thus excluding the capabilitytbé PE to attract in its taxable
income revenues not connected to its acti¥fty

Such issue has anyway no relevance in the manys é¢asehich a convention
against the double taxation based on the OECD niuatelbeen signed between

Italy and the other State involved, as in theseuanstances the conventional

' The same treatment shall be applied to capital gains deriving from the sell of the

participations in resident non listed companies and to profits received from companies and other
entities carrying out a business as their exclusive or principal activity.

188 The same reflections may be done with reference to the rule of art. 25, para. 4, ILTA, which
levies a 30% rate withholding tax on royalties paid to a non resident, unless such payments are
made to its PE.
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notion will prevail, unless the taxpayer decideapply the national one, as it is
more favourable to hiffi".

According to the OECD Authorized Approach, exprdsse the 2010 OECD
Report on the attribution of profits to the pernm@nestablishments, the PE shall
be treated as separate entityhence‘the profits to be attributed to a PE are the
profits that the PE would have earned at arm’s tng particular in its dealings
with other parts of the enterprise, if it were gamte and independent enterprise
engaged in the same or similar activities underdhme or similar conditions”.
Despite the lack, at a national level, of spegfiovisions enacting such principle,
the Italian tax system tends to conform to thisrapph as the Italian tax authority
considers the transfer pricing regime previouslystrated is considered to be
applicable also to transactions between the PE taedother parts of the
enterprisé®®,

The PE taxable income will anyway benefit of thewahnce for corporate equity,
for this purposes, any reference made in the AGEigline to the partners shall

be interpreted as a reference to the other patteeatompany.

4.2. PE financing.

For what concerns the financing of PE, it has tgobmted out that the Italian
legislator does not take any explicit position be tnatter, leaving its resolution
to the application of the general provisions rulthg taxation of business income
and to the interpretative action of the Italian t&nd judicial authorities, which
have frequently made reference to the solutionptadoby the commentary to the
OECD model, as the greatest part of the circumstanader judgment concerned
PE of subjects resident in States with whom Italg kigned a convention against
double taxation.

More in detail, it was at fir!t® admitted the qualification of the amounts

attributed by the head office to the PE as loawnslyetive of deductible interests,

187 Art. 169 ITA.

Italian tax authority Resolution n. 18/E of 2005.
Italian tax authority circular n. 32 of 1980
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even if with the clarification that the interesteahould have been considered as
the one that the two operators would have appleadiny at arm’s length.

With the resolution n. 44/E of 2006 the Italian taxthority changed his approach
to the matter, stating that, even if there is e nompelling to allow free capital
to a PE located in ltaly, in order to establisth# resources assigned to the PE by
the head officE® may be considered as loans producing passiveesiger
deductible from the PE’s taxable income, it is seey to analyse the ratio
between the free capital and the debt capitabatid to the PE. It is, as a matter
of fact, interest of the state where the PE istkatato avoid tax arbitrages aiming
at shifting the profits from the PE to the headaeff which may be achieved
though an insufficient attribution of free capisaid an excessive debt financing.
More in detail the Italian tax authority clarifietthat, in order to avoid such
phenomena, it is necessary for the PE to be prdwdéh, as clarified by the
OECD commentary;a patrimonial structure which is adequate to theterprise
and to the activities it carries outtyhich means that it has to be equipped with
an amount of free capital that, even if not resgltfrom its accounting books,
shall be figuratively determined for tax purposes,order to establish if the
passive interests are correctly deducted, as ildvoe for any other independent
enterprise.

In particular, it will be allowed the deduction grof those interests connected to
debt financing that the PE would have neededdbitld have had the availability
of an adequate free capital fund.

Such figurative adequate amount shall be determivitdreference to the global
patrimonial structure of the company, to the atigiordinarily carried out by the
PE, to the material assets available for the PE@itite economic risks it bears.
Given the open-endedness of these criteria, anchélkd of legal certainty that
characterizes any fiscal issue, the Italian tah@utly grants to the taxpayer the
possibility to use the procedure of internationaling'’* which represent a
previous agreement concluded with the tax authatyhe fair value attributable

to some expenses, included interest ones, whidshime two parties for the tax

e Through attributions of the enterprises own resources, or through loans granted by third

parties to the head office or to the PE itself.
71 | egislative Decree 269/2003, Art. 8.
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period in which it is concluded and for the two sedpuent ones, unless significant
variations in the relevant circumstances intervene.

The legislative foundation of such approach hasakdeended not only in the
conventions against double taxation, but also entthnsfer pricing regime, even
if that represents, according to some literdtifrea clear stretching of the
provision, whose scope of application does not acetmgnd the requalification of
debt as equity.

For what specifically concerns banks, such apprdeshbrought to particularly
relevant consequences, as the lItalian tax autheagysometimes fixed the amount
of the figurative free capital allocated to the RIE tax purposes, as the same
amount of free capital required to an independamikkby the circular n. 229 of
1999 of the Bank of Italy. The foundation of thigpaoach has been found in the
2008 OECD report, which allows to use, in ordedé&termine the arm’s length
amount of capital that shall be considered asbatied to a bank’s PE, next to the
other three authorized OECD approachieshe so-calledafe-harbour approach-
quasi thin capitalisation/regulatory minimum capitapproach, according to
which the banks’ PE are required to have at ldessame amount of free capital
as would an independent banking enterprise opegratirthe host country. Such
approach, even ifis not an authorized OECD approach, as it ignomapartant
internal conditions of the authorized OECD approaely. that the PE generally
has the same creditworthiness as the enterprisa akole” may be acceptable
“as long as it does not result in the attributionmbre profits to the PE than
would be attributed by an authorized OECD apprdath

Next to the criticism already mentioned, concernihg lack of any legislative
position on the point, and the inadequacy of tlamdfer pricing discipline to
found these conclusions, it has also been noticat] €ven from an International
perspective the tax authority’s approach may becaed, as, first of all, no proof
has been given, in the circumstances where it wpbed, that the use of the safe-

harbour approach would not have caused an atibuti the PE of more profits

2. G. Mameli, The Debt-Equity Conundrum, Branch Report Italy, in Cahiers de droit fiscal

international, 97b, 2012, p. 373.

3 The capital allocation approach; the economic capital allocation approach and the thin
capitalisation approach.

74 OECD 2010 Report on the attribution of profits to permanent establishments.
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than those that an authorized OECD approach woaNe attributed. In addition,
it has been noticed that the Circular of the BahHKtaly enacts the Directive
92/121 of the European UnibR which specifically refer the free capital
requirement to the bank as a whole, so that tHertaax authority’s approach
may result in a breaching of the European Uniomloaiized rules and also in an
illegitimate violation of the freedom of establisem principle, as it will make
particularly burdensome for an EU resident bankexercise such freedom in
Italy.

While in some decisions the judicial authority guteel those arguments and
therefore denied the requalification of debt asitgdl, in some others the
position of the tax authority has been accePfedsometimes® also applying
sanctions to the PE in relation to the excessiveumts of interest expenses
deducted, which seems unjustified, given the olyeatondition of uncertainty
that at the moment characterizes such circumstasmogégshat should prevent, at
least, such kind of measures. The matter will aryywast certainly have to be

solved by the Supreme Court.
5. Conclusions.

From the description provided of the tax regimdavéign financial investments

in Italy, it appears that the Italian system ttiesttract such investments through
the levying of a reduced tax burden on the revethashey provide.

Such policies seem anyway not neutral for what eors the choice between
equity and debt investments made by natural persons

As previously described, while the national ruléem further reduce the amount
of the withholding levied on cross-border interggayments, frequently

establishing a no-withholding regime, there aresptte the economic double

taxation phenomenon that occurs in these situgtinasnational rules waiving

17 subsequently amended by Directives 2000/12 and 2006/48.

178 provincial tax court of Milan, decisions n. 141 of 2011 and 186 of 2010.
77 provincial tax court of Milan, decision n. 475 of 2010.

178 Regional tax court of Lombardy, decision n. 62 of 2012.
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from the general 20% withholding regime applied damss-border dividend
payments to individuaté’.

It may then be concluded that, with reference tbt d@ancing the main aim of
the Iltalian tax system is to attract foreign inmesmts, often reducing the tax
burden levied on the revenues that they providespect of that levied on similar
investments made by residents. On the other hamdwhat concerns equity
financing, the system only ensures the so-callgutadlaimport neutrality, as the
tax burden levied on non residents’ equity investisés not heavier than the one
born by residents’ similar investments, but notaatipularly favourable regime
adequate to attract such kind of investments.

The aim to attract foreign financial investmentsimgyway often accompanied, as
demonstrated by the different tax treatment thatapplicable to foreign
investments coming from low taxation states, to gharantee that a proper tax
rate is globally levied on such revenues, so thatltalian choice to limit the tax
claims on foreign investments seems related noy tmithe will to reach an
adequate standard of competitiveness on the fiaantarket, but also to a full
application of the principle of taxation in the tsteof residence, which also
inspires the OECD model, to which the great partha Italian international
conventions against double taxation makes referehteaddition it shall be
noticed that as a member of the European Uniofy has to adequate its tax
system to the policies against harmful tax comietipursued in such context,
whose intent is to limit the possibility for theat#s to use tax policies to attract
foreign investments.

With regard to the fight of cross-border tax plaxgniphenomena, it has to be
noticed that the lItalian tax system suffers fronmsteuctural slowness of the
legislative procedures which makes it hard for kdgislator to promptly and
specifically intervene on these matters, thus domting to the inadequacy of the

instruments provided to deal with issues of thisf’

7% As previously explained it has also been eliminated the provision which established a reduced
rate for preferred shares which, giving no right to vote, but more favourable patrimonial rights,
are normally subscribed by natural persons.

180 Up to now neither the OECD Report on Hybrid Mismatch Arrangements nor the European
Commission report on double non taxation have had any impact in Italy.
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Such lack is anyway partially compensated by thesgmce of some general
provisions, such as the rule of article 109, p8rdett. a), ITA, which forbids the

deduction of that part of the securities’ remurieratepresenting a participation
to the profits of the issuer. This provision limite possibility of tax arbitrages
based on the different qualification of hybrid int#al instruments, such as
preferred shares or profit participating loans, amdhing at the unjustified

possibility to benefit from both the deductibility the security’s remuneration on
the head of the issuer, which is generally graritgddebt financing, and the
measures against economic double taxation, whidhceethe tax burden levied
on revenues originating from equity financing.

In addition, the general anti-abuse principle agplby the Italian jurisprudence,
and the progressive development of the internatipohcies of contrast to tax

arbitrage, which represent a relevant interpretasivbstratum for both the Italian
tax and judicial authority, often contribute toestgthen the Italian system’s
protections against such phenomena, even if wiehlétks in terms of legal

certainty that they determitf&

81 1t has been noticed, for instance, that the previously described decision of the Italian tax

authority, to oblige the banks’ PE to hold the same amount of free capital required to an
independent bank by the circular n. 229 of 1999 of the Bank of Italy, has been taken directly in a
concrete case, without even a previous general act, such as a circular, expressing this new
position.
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INTRODUCTION 1

The recognition of employment income must beginhwthe definition of the
employment relationship and its differentiationnfrself-employment and other
job categories. Article 2094 of the Civil Code affs that the employee is
someone who agrees to work in the company, withiriielectual or practical
activity, employed by and under the direction af #mployer, then he receives a
compensation for the activity performed.

Italian tax law is concerned primarily on the objee aspects of the employment
relationship, rather than the subjective profildbe qualification of the
relationship aims to identify the taxable incomattkerives from this relation.
According to Art 49 of the Presidential Decree ri79of 1986 (Income
Consolidated Tax Act), any income that arises ftbmmemployment relationship,
related to a work activity performed under the clien of others, is part of the
employment income category.

Italian civil law aims to identify the figure of ¢hemployee to select a range of
subjects and needs, and consequently in orderaot gmr deny economic and
regulatory conditions.

Tax law, instead, feels the need to identify theneenic facts, which are indexes
of the “ability-to-pay”, and the amount of wealtmoduced, on which the tax
charge will be applied.

The element of subordination distinguishes the eyg#s from the professional,
and the employment income from professional andnkess income. From the
point of view of civil law, the subordination ispersonal duty which obliges the
employees, limiting their freedom to follow the elitives of the employer. In tax
law, the subordination is the subjection of the Eyge to the economic initiative
of the employer. The activities related to the eplent are free from any
economic initiative and therefore they are carreed without any pre-ordered

means.

' The main points of the Introduction are inspired FlyCROVATO, Il lavoro dipendente nel
sistema delle imposte sui reddRiadova, 2001
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For this reason, the taxation of that class do¢dake into account all aspects of
costs related to equity components which are inapbih the professional income
and in the business income. The legislature rdte&eves that the costs for the
employee will not be significant enough to be retngd with analytical methods,
so he provides only a flat-rate deduction, whiclraoent changes, however, has
lost partly its function.

Tax law uses the same expression used in the Cle, “employed by and
under the direction of others”, to describe thaiagion of those who make
available their personal activity, with a duty absrdination to the employer.
Article 49 of ICTA does not refers directly to Akt 2094 of the Civil Code. As
we said above, the positions of tax law and cigilvlabout the function of
subordination are pretty different. In civil lawhet subjects are relevant, the
subordination is the element that leads to a ptioteof the worker, which aims
to rebalance the position, basically weaker, ofdhmloyee compared to the one
of the employer. In tax law the subordination is elament that justifies the
adoption of certain rules for the determinatiorenfployment income, methods of
assessment and formal obligations of the taxpayer.

Employment income is linked to a concept of “paisgiyin the sense that it is not
self-directed, the employee does not act indepdhdént he receives orders,
because he is involved in a hierarchical structlitee employee is in a state of
awe about the content and the manner of the warflonpeance. The direction is
the technical mean by which the employer relieshenavailability of employee's
working power. These directives apply to the coptaranner, time and place of
the performance. The effective degree of subordinahowever, is variable and

it depends on the type of the work relationship.

The principle of inclusiveness (onnicomprensivita) one of the three main
principles that inspire the employment income taxatsystem, with the cash
principle and the principle of taxation on the grasnount.

The principle of inclusiveness is developed by @murts, according to which

everything that the employer gives to the emplogeeing the employment



relationship is covered by the concept of “compgarg excluding only the

reimbursement of some kind of expenses, as wesedllater.

The term “compensation” has not a unique definitibime inclusiveness principle
derives from the old version of Article 2121 of t@&vil Code (now Art 2120),
which defines the annual salary as the set ofualiss including benefits in kind,
paid in dependence of the employment relationsivpen this relation is not
occasional; everything that is paid by way of reumde@ment for expenses is
excluded. However, the compensation no longer dedwnly those sums paid in
consideration of the actual work activities, butrendroadly, it includes any
amount that is connected to the performance oétheloyment relationship.

The concept of inclusiveness is not intended téuglee any kind of payments, a
link with the working relationship is always necass Article 49 of ICTA, which
in its original formulation refers to the term “adidbn” of the sums to the
employment relationship, must always be taken atoount to understand the

principle of inclusiveness. The term "addiction'hdathe current term "in
relation”, do not have a purely temporal connotgtio the sense of contingency
between supply and employment, these criteria espaaelationship of inherence
to the work context.

Article 49 of ICTA gives the criteria to identiffhdse payments that constitute
income, for purposes of taxation. First of all,ante is an increase in wealth in
the economic situation of a subject. This initineent allows to determine what
do not constitute income, even if it is paid in tbentext of an employment
relationship.

The expression "in relation” requires that the cengation must relate to the
working environment, in order to be taxed; the tmxaof payments resulting
from the personal relationship between the emploged the employer, or
payments that are related to the organizatione@ttmpany, are not relevant.
The inclusiveness is largely mitigated by a lorsg) &if exclusions from the taxable
base, that we will analyze below, which are exdutbecause of their nature,

because some of them do not constitute an increhseealth, or which are



excluded for purposes of tax relief. Those exclusj@lso, are not a homogeneous
group, but they comprise payments excluded foousrreasons.
This lack of uniqueness in the exclusion entailesdriction on the applicability of

the concept of inclusiveness in this income catggor

The employment relationship is the justificationr fohe assignment of
compensation. The legal title varies, the artielgss "for whatever reason”, so the
assignment can have many causes, but the employmestt remain the real
reason that justifies the award. Some paymentsrdmesent a benefit for the
employee, are not inherent to the work context ey are not employment
income.

Sums of money are paid without any kind of exchamefeveen the employee and
the employer, such as donations linked to particelents in the life of the
employee, or discounts on the purchase of gooddupeal by the enterprise, or
other benefits that lead to agreements betweeertipoyer and the employee.
Benefits provided for the employees that are udefirhprove the performance of
their work are generally excluded, because theypareided also in the interest of

the enterprise.

Article 6 of the ICTA affirms that those income eaeed in lieu of the ordinary
salary and those benefits achieved by way of dam&mgethe loss of income,
constitute income of the same class as those beptgced or lost.

The amount received in lieu of income includesth# elements that have a
substitutive function in the taxable base.

The financial damage is excluded from taxation witinencompany has an interest
in the activity that caused the damage; all chargésted to the production of
income of the employee, or that are related toragmal matter of an employee,
are excluded, because they are independent fromdHerelationship.

All the benefits achieved as damages are intenaledstore the damage, so they
give rise to taxable income only if damages congisbss of income. The reason
of the compensation must be considered to detegbrsence of new wealth. An

amount received as compensation does not constitcene when it concerns a
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capital loss suffered, this compensation is taxallen it is provided for the loss
of revenue which, if achieved, would be taxable.

The compensation for financial losses suffered eesalt of the work activity are
not taxable, such as the reimbursement of mediqareses related to an accident
at work. Allowances that replenish pecuniary lobkallsnot constitute income,
because they are not new wealth. Compensationighabt attributable to a
specific loss of property is taxable. This limitatiis necessary in order not to
violate the “ability to pay” principle.

Article 6 of ICTA provides for the exclusion froraxation for payments made by
the employer in the event of death or permanerabdisy of the employee.
Article 6 provides in general the inclusion in tlaable income of damages for
loss of income, so it provides the general tax@gbdf profits, as replacement of
income that would be taxed, but with these exceptio

The distinction between lost profits and reinteigraexists, but it is not absolute.
Compensation for loss of earnings may relate teemee that, if came into
existence, would have been exempted. Compensatign instead, refer to a loss
already recognized in the tax return, in this casas taxed to prevent the
recognition of a double tax benefit.

The reimbursement of an expense sustained in advlaypdhe employee has a
different regime. Fees of various kinds are inctud@ the category of
reimbursement of expenses, related to the employmelationship, which
represent the return of an expense incurred betmgloyee in various ways and
for various reasons. Reimbursement is not an emech and it is not taxable
when it constitutes a return of an amount thatgleson has spent on behalf of

others, and that, in any case, does not relates tpensonal or family needs.

The Italian Supreme Court in Case No. 3843 of ligdé#tifies two categories of
reimbursement: 1) reimbursement for expenses sastaby the employee on
behalf of the employer and; 2) those sustainedhbyeimployee for his personal
interest. Only the first category falls within tlsencept of redemption, in the

second case we must speak of income.
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The costs sustained for the execution of the wotlvities are excluded from the
definition of wages. Such refund is to avoid anaimfeduction of salary of the
employee, because they do not increase his intdfhe interest in the expense is
the subjective discriminating criterion, develodmdcase law and doctrine. The
company has an interest in the expense when it @amachieve a better
performance of the employee, the promotion of tamany, or, in general, the

improvement of the daily work efficiency.

Gratuitous payments are not included in the taxbbke, because of their nature:
they are not part of the salary, there are nofcttrirelated to the work
relationship, they are more related to the privsggtkeere of relations between the
employer and the employee.

The notion of income includes a notion of exchanigepme is obtained in
exchange for the obligation to give something orsdmething. Free entries are
not attributable to work, their source is the engplts will to increase the wealth
of the recipient.

Article 49 of ICTA refers to donations and it indks them in the taxable income.
It refers, however, only to those donations thatiarrelation to the employment
relationship, in this case, the very sense of thedwWiiberality” loses its meaning.
Donations of a personal nature will remain excluded

Favorable treatments are widely available in tlaigegory of income, they have a
welfare support purpose, the employee must praadsome services to meet the
employees elementary needs. Sums given in the ioocad holidays and
anniversaries, loyalty rewards, have the aim &ingtg the employee, in order to
create solidarity between the employee and the aompOverall, the legislation
has care profiles, when there are elements of gktyeras in the case of canteen
and public transport. The interest of the workdhesinterest of the company: it is

a collective interest.

2 Cass. Pen. 9 febbraio 1973, n 302; Cass. Sez. 2@wattobre n 197, Cass. Sez. Lav. 14 ottobre
1988 n 5587
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The taxation of employment income is a taxatiorthmgross amount: this is one
of the main features of this category of incomee Tagislator dismissed the
relevance of the costs for the calculation of téalmcome for reasons of
simplicity and control. Article 13 of ICTA providdser the flat-rate deduction of
costs for the production of income from the taxddese, but this method now
serves only to mitigate the progression of Incorag. T

The employee sustains a series of charges foratk:viransport costs, housing
costs, expenses for telephony, electrical, expefigemeals and lodging away
from home. These costs, however, are not readibntifiable and their
identification may still lead to phenomena of tawidance.

In 1973 the legislator had introduced a systemeafudtion to recognize the cost
for the production of income to the employee. 1873 the tax system was not
based on self-taxation and the tax return, the ademntrolling all the statements
was still prevalent. The present times need newtioes.

The lump-sum deduction of expenses has 17 diffegeaduations, and it gets to
disappear for higher incomes. This system is irgdncb protect the “minimum
subsistence”, which is that part of the income tisatised to meet basic and
essential needs of the taxpayer: the protectiomiofimum subsistence loses its
function as the income grows: this phenomenon wadd be present if the
deduction serve to cover the costs of productionicke 13 of ICTA, therefore,
has the function of ensuring the minimum vital amanitigate the progressive tax
on personal income. The insufficient importance cokts in employment is
currently a sacrifice imposed on taxpayers. Thephsum method responds to
practical needs of the administrative system: tineasons are, however, too weak
to support such an infringement of the rights afusacy, fairness and the respect

of “ability to pay” principle.

The taxation system of employment income is basethe cash principle, this
choice is for a reason of simplification, because teceipt or payment can be
verified by inspection in the accounts of the parato pays, or the person who
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receives the sums, or in handling banking, so &asy to place the receipt in a
specific tax period, or at another time.

The application of the principle of cash may resalimismatches between the
moment of the production of income and the timetafation, with changes

related to the events of payments. However, ifitikeme is small, and the source
of income is quite elementary, the delay is tollEralcompared to the

simplifications that the principle of cash allows.

The accrual basis is more sophisticated: in thse cthe income taxed is not the
income actually received during the tax period uestion, this principle takes

into account the aging of the components of incofeis produces more

precision, but also more complexity. So the cadishand then the taxation in the
moment of perception, is appropriate for elementaingnomena that produce

income.

In the employment income category the deductionosts for the production of
income is not allowed, as we said above, the phenom of credit has not a
significant size, cases of deferred income are. réinanks to all these features,
simplification can be privileged over the need adqision.

The compensation of employees is identified on emdrged cash base" . The
wages accrued during the reference period, butrrabyepaid in the new year
until January 1% are included in the income of the previous ye&e Taxation is
also based on the system of substitution: the sutesthad, prior to the
introduction of this provision, the decision tolumte or not these operations in the
financial statements at the end of the year. Thstesn makes possible to
anticipate the levying of taxes, with respect te #tlocation of the income under
the cash basis and it meets the financial needsropanies.

The enlarged cash base principle is also extermétetremuneration of directors
of the company.

In this way, the tax year in which the fees arejexttto tax in the hands of the
director, is the same year in which they are desludrom income of the
employer, maintaining the symmetry between thetiamayear for the director

and the year of deductibility for the company.
11



PART 1

TAXATION OF EMPLOYMENT INCOME,GENERAL
CHARACTERISTICS

1.1 General Definition

In Iltalian legislative system we find the definiticand regulation about the
taxation of Employment income in the Presidentiati2e n. 917 of 1986, that is
the Income Consolidated Tax Act (ICTA).

As we said above, Art. 49 gives the definition ofpdoyment income: it consists
of “all compensation derived from agreements wiltiakie their object in any kind
of work performance, both private and public, wilem employee is employed by
and under the direction of others”. We find the satafinition in Art. 2094 of the
Civil Code.

The feature of subordination marks the differeneeveen employment income
and professional or business income.

The qualification process must surely move by tame given by the parties to
the relationship, theomen juris Then we must consider the nature of the conduct
of the parties and the detailed rules for the parémce of the work, included in
the agreements of hiring. In the qualification mss we have to evaluate the first
element of the control of the employer on the erygds, and then proceed to the
overall assessment of all the indexes that reteastbordinatioh

Professional income is defined as income derivednfithe professional and
habitual exercise of a non-commercial actiityhe activity must be continuous

and autonomous, so not under the direction of gui@yar.

% A. URICCHIO, La qualificazione del reddito di lavoro dipenderta definizioni normative e
itinerari della giurisprudenzain Riv. Dir. Prat. Trib.,p. 50-83
4 Art 53 ICTA: “Sono redditi di lavoro autonomo gliethe derivano dall’esercizio di arti e
professioni. Per esercizio di arti e professioniindende I'esercizio per professione abituale,
ancorché non esclusiva di attivita di lavoro autonadiverse da quelle considerate nel capo VI”
(different activities from those who produce busm@écome).
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Business income is related to the exercise of anuertial activity. A
commercial activity according to Art. 2195 c.c. about: 1) production and
intermediation of goods and services; 2) transgioriaservices; 3) banking and
insurance; 4 ) any supplementary activities of grevious. Some different
activities are included if they exceed a certaimehsion. Those activity are
commercial even if they do not have a businessnizgdon. All businesses
carried on through a business organization musbheidered commercfal
Pensions, interests on credits derived from empémrare part of this categdry
Special supplementary allowances of public emplsyethe contingency
allowance of private workers, sickness benefitgrency revaluation, loyalty

bonuses, money paid for transfers and change afevare included too.

Employment income also includes heterogeneous casess of income that are
assimilated to the general one even if they areacterized by some significant
differences (art. 50 ICTA).

The list of Art 50 ICTA is absolutely exhaustivedait does not allow an

extensive interpretation. According to the Admirasion, in Circ. n. 326/E of

1997, the items listed in the Article can be diddleto three distinct groups:

- The first group covers cases in which the conaravith the work performance

does not exist (life annuities, periodic checlkat ttho not derive from capital nor
from labor, such as checks resulting from legalas&on or dissolution of

marriage, etc);

- The second group includes the cases set inaelatith the work performance,
but with a lack of a real employment agreemenbyainces paid by the State,
Regions, Provinces and Municipalities for the edserof public functions, as well

as allowances received by members of the Natioadiafent and the European
Parliament and allowances, however named, percéyguaiblic officers);

® Art 55 ICTA: “Sono redditi d'impresa quelli che rideano dall’esercizio di imprese commerciali.
Per esercizio di imprese commerciali si intendefeiio per professione abituale, ancorché non
esclusiva, delle attivita indicate nell'art. 2196.c..”

® F. TESAURO stituzioni di diritto tributario. Parte specialé\lilano, 2012, p. 70-72

" Art 49 ICTA
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- The third group, finally, includes cases in whitle compensation does not

derive directly from the work performance (all atiparagraphs of Article 50)

The main “assimilated” items of income, are thiéofeers:

Payments of cooperative members

Compensations received by priests

Compensation received from a third party for a waeekformance
Compensation for public functions: every compemsapaid to members
of tax Courts, agents of the Court surveillanceggs, judges mediators,
witnesses , etc. ..

Indemnities paid for elective office: allowancesldifie-annuities received
as members of the National Parliament; as provinaral municipal
councilors; as judges of the Constitutional Coastjtalian representatives
in the European Parliament; etc. ..

Compensation for socially useful work

Scholarship, awards, grants for purposes of stugyafessional trading
Free life annuities and fixed terms annuities

Pensions of any kind: every payments received byethployee after the
termination of the employment relationship

Periodic checks which do not derive from capitasenrvices
Compensation for coordinated and continuous cotktimns (co.co.co),
since 2001

All compensation received as director, officer, iud or inspector in

corporations, associations, partnerships or othgties, and income derived

from contributing to newspapers, magazines, enpgd@ms are included in

this category. It includes all sums received alsalanations. The applicable

provisions are the same as for all other assindgildagms of income, including

Article 51 ICTA about the determination of employmeancome. Income

earned by directors or auditors is professionabnme, if the position is

assigned to a professional, someone who habitoaittyes out these activities.

This income is employment income, if the activyciarried out on behalf of

the employer, or in connection with the employmefdtionship with him.
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Anyway, every income received by the employee issitered “assimilated

income” by the provision, when these conditionsfalidled:

- There is a work performance without any suboriimeand

- Within the framework of a single, continuous telaship and

- Without the use of organized means and

- With an agreed regular salary.
The condition of the “absence of the subordinatio®@ans that these relations are
not characterized by autonomy and professionalisithé full sense, but that a
certain degree of autonomy is present in the waycafying out the work
performance. The employee is, however, includetiensystem of interests of the
employer and he is connected to the company orgaoiz
The relation should be “continuous”, so the adtgitare not occasional, but they
are identified as a single unit. Continuity existsen only one subject coordinates
the activity, during the time of the relationship.
The work performances are repeated during the ioalatand all together
constitute a single activity of collaboration.
The absence of “organized means” allows to asdieilthis income to
employment income rather than those of professiandlbusiness. The employee
works with the means provided for him by the employ
Wages should be fixed, the employer and the othdy have to agree, so that the
employer will pay periodically a predetermined amiowf money to the
employee.
Collaborations that are part of the professionaiviig of the taxpayer do not
produce income “assimilated” to the employment mep these collaborations

provide professional income to the performer.

We have a large definition of employment incomendludes not only salaries
but any compensation, whether in cash or in kiedeived during the tax period,
related to an employment relationship, reimbursdrémexpenses relating to the

production of income and gratuitous payments, psifaring payments and tips
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(Art 51 ICTA). As we said before in the Introductiathe principle that inspires
our system is called “onnicomprensivita”, inclusies$,
Italian tax law considers employment income evewnsreceived by the
employee, regardless of the nature of the compiensdhe nature of the subject
paying the compensation or the existence of a Bpemnnection between the
work performance and the compensation.
Goods and services available for the employee asddhatives, called fringe
benefits, are included only if their value is higtiean 258 Euro. These are special
compensation given to encourage the productiveripgtior as an integration of
the regular salary. These benefits are valuedeat thir value, after 1998. Before
1998 they were valued at their cost.
The fair valué is the market value established between two inu#gre parties in
a free transaction. If the market value is unkndlenvalue is considered with the
lump sum method.
The following items of income are not included imetemployment income
category (Art 52 ICTA):
- Social security contributions, paid by the emplogerthe employee, in
accordance with provisions of law or agreements
- Health care contributions up to the limit of 36 XbRuro
- Donations and grants for holydays and special eaeasintil 258,23 Euro
(Art 52, Para. 3 ICTA). The term “special occasioimgludes every kind
of event: civil and religious, those related to thevate life of the
employees or to the life of the company
- Supply of provisions in canteens or equivalent ises; until the daily
amount of 5,29 Euro, and the provision of transg@h services. The
provision includes agreements with restaurantskdiasand ticket-

restaurant

8 G. FALSITTA: Manuale di Diritto Tributario. Parte Specigl®adova, 2009, p. 175
° Art. 9 ICTA, comma 3: “ Per valore normale(...)siténde il prezzo o il corrispettivo
mediamente praticato per i beni e i servizi detssa specie o similari, in condizioni di libera
concorrenza e al medesimo stadio di commercialianaz nel tempo e nel luogo in cui i benio i
servizi sono stati acquisiti o prestati, e, in nearEa, nel tempo e nel luogo piu prossimi”
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Services provided by the employer for educatiomreation, religious
purposes for employees and their families. The iprow is applicable
when the services are available for the majoritytted employees or
categories of employees, otherwise they are indalidringe benefits,
therefore taxable income.

The value of the shares offered to all employeesonthan 2065, 83 Euro
only if they are not transferred within a periodiofee years.

For shares assigned to the employees before Juite Bie difference
between the value and the price, provided thatitheunt paid is equal to
the fair market value, and subject to the conditiaat the option cannot be
exercised before 3 years from the grant, and tiaemployee maintains
for at least 5 years shares representing at Ibastlifference between the
fair market value of them, at the time of the eis&cand the price paid by
the employee. The last condition is that at theetioh the enterprise the
shares are listed on a regulated market; the exemgbes not apply if the
held shares represent more than 10% of the voigigst the exemption
also applies to shares issued by resident or redeamt companies
controlling, or controlled by the same company.

Tips for croupiers, up to the threshold of the 25 %

Sums related to the deductions provided to the eyepls according to
Art.10 ICTA, which are documented by the employer

Reimbursement for expenses, health care, deduetdgierding to Art. 13-
bis ICTA

Regarding use of the car, housing, railway trartsgpion, the exemption is

calculated at a flat rate, taking into account gezsonal use of them by the

employee.

In case of transfer of the place of work the emeéyncurs in expenses for

travelling to the new place of work, that normaltydoes not sustain. The

reimbursement of these expenses, especially ifrdeated in an analytical form,

is excluded from income.
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This partial exclusion is justified because thessts are extraordinary and
somehow induced by the employer.

The compensation (and increases in salary) recebyecemployees working
abroad, in changing locations, are included in ithmome for 50%° of their
amount. In this case the employment agreement lpsitcontinuous shift as a
clause, the payment is consistent with the qualityvork beaten, it takes in
consideration the greater effort required to thesekers than to those who
perform their work under normal conditions. So gament is higher and it is
part of the taxable income.

The payments received for the transfer and othetheo same nature, and the
accommodation of the employees are taxed at the WilPothe limit of 1.549
Euro per year, and 4.648 Euro if abroad and onlytfe first yeat™.

The compensations received for the transfer ofplaee of work outside the
municipal zone are part of the income for the plaat exceeds 46,48 Euro for
each day or 77 Euro if the place is abroad, exéaptransportation and trip

expenses, that are completely deductible

Employment income is allocated on a cash basispegpensation is taxed when
effectively received, through withholding taxes @tcount levied by the
employer.

The taxation period coincides with the calendar ye# all the sum received until
the 12" of January of the following year are includedstisi due to the “enlarged
cash base” principle (Art 51 ICTA), as better expda in the Introduction.

19 Art 51, comma 6 ICTA: “Le indennita e le maggidoas di retribuzione spettanti ai lavoratori
tenuti per contratto all’espletamento delle atdivilavorative in luoghi sempre diversi(...),
concorrono a formare il reddito nella misura dep®® cento del loro ammontare.”

" Art 51, comma 7 ICTA

2 Art 51, comma 5 ICTA
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1.2 Deductibility of expenses

Any sum of money which is a reintegration of a jjweg loss cannot be taxed
because it does not represent an income. Othertisewould constitute a
violation of the general principle of “the abilitp pay” and “reasonableness”,
because the effect would be the taxation of renatimgrs that do not qualify as
income.

The reimbursement of expenses related to the ptioduof the income is
generally taxed. The deduction of expenses from l@yment income was
achieved with a flat-rate method instead of thelyéical method, there was a
general provision about “deduction of expensegHerproduction of the income”
and it was recognized to the generality of the eyges, regardless of the
effective sustainment of these expenses or of tbHective amount. At the
beginning this deduction was possible at a certaied amount. After 1998 it
depended on the amount of the income effectivedgived, with a corresponding
graduation. The basic function of these deductimesame the alleviation of the
progression of the Income Tax on this category.

From 2005 this deduction was totally suppressed, wlas considered unfair in
comparison with the possibility to deduct the exgs=n from business and
professional income.

From 2007 these deductions from the gross amoutiteoincome were restored;
they are used basically to make the taxation sf¢htegory less heavy.

Anyway, reimbursements received by the employetHerexpenses are generally
included in the taxable income, and the expenskestafely sustained are not
completely deductible; this is consistent with rnciple of taxation on “the
gross amount”, as above in the Introduction.

The rationale for this choice is, first of all, thienplification of the system.

There are antifraud purposes: to prevent the deduof expenses not related to

the production of the income.
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There is a large discussion in the legal literdtuebout the consideration of
damages recognized to the employees, the genésakno focus on the nature of
the damages, they usually are a compensation fossasuffered, they do not
represent an increase of the income, so they moistbe taxed as income.
According to the administrative practice, in the@kxatory report of ICTA, only
the reimbursement for the loss of future profit¢ased as income, because it is
the replacement of income that would have beerd{aké existed. Article 1223
of the Civil Code states that “compensation for tteenages also includes the
consideration of the loss of future probable easiinThe Supreme Court in its
judgment no. 11629 of 15 October 1999 supportsndeessary consideration of
the loss of earnings, as well as the damage, Bpthpose of compensation. As
explained in the Introduction, the nature of thasens as a replacement of
ordinary income marks the difference between taxabhounts and amounts that
are not taxable.
In case of extraordinary expenses, sustained irintieeest of the employer we
have a reimbursement of sums advanced by the eswlfoy the employer, so
they cannot be taxéll The ltalian Supreme Court has expressed different
positions about the classification of this sumsthia judgment n. 5081 of 26 May
1999, the Court solves the problem of the incoanist between the principle of
inclusiveness and the general principle accordmgvhich every income must
constitute an increase of wealth, it affirmed thaeintegration of a loss suffered
does not constitute income for this reason. Ther&@ue Court has later changed
its position, affirming the inclusion of the reimisament of expenses in the
employment inconté.
Expenses for meals and lodging can be considerdaers ways:
- Analytical reimbursement of expenses incurred: tisisthe analytical
refunds of the coast of meals, lodging, travel esps, and other expenses
(laundry, telephone, parking, tips, etc..) docuredrty the employee;

" See CROVATO F.Il lavoro dipendente nel sistema delle imposterediliti, Padova, 2001,p.
125; and FALSITTA G.Corso istituzionale di diritto tributarioPadova, 2009;
1 G. FALSITTA, Manuale di diritto tributario. Parte specialeit., pag 186
15 Cass. N. 2212/2000, n. 2604/2000, n. 3330/20005182/2000
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- Lump-sum reimbursement: in this case the expensesi@ analytically
documented by the employee, the refund is up tahheshold of 46,48
Euro for each day or 77 Euro if the place is abyolael travel expenses are
excluded

- Mixed method: the free amount is reduced by onaeltim the case of
reimbursement of accommodation, or reimbursememexdls, as well as
in the case of the refund of free accommodatioffre® meals, and it is
reduced to two-thirds in the case of reimbursenoérihe expenses both

for accommodation and meals.

The expenses for trip and transportation of the lepgg and his family are
completely free from taxation, and all the expensdating to the termination of
the lease agreement for the employee’s accommadatio

Anyway, a good solution would be to distinguishvixstn expenses relating to the
production of income, in connection with the emphant relationship, and those
not related.

The deductibility of expenses in the professionabme category is differeffit
Every expense that is related to the productiothefincome is deductible with
some exceptions. For example costs for the purcludsproperty are not
deductible. The deferred salaries are deductibbd gaar. The costs of the car
used by the professional are 20 per cent deductthlese for telephony are
deductible within the limits of 80 per cent, thdee hotels and restaurants within
the limits of 75 per cent, costs for courses fer50 per cenf.

The system works differently also in the busineg®ine category. The costs for
employees are fully deductiBfeunless the work is performed by the entrepreneur
or his family®. The expenses for the lease of property for mixsel takes place
within the limits of 50 per cent. The costs relatied the business are fully

18 For the deduction in the other categories see RIEESAURO lIstituzioni di diritto tributario,
Milano, 2012

" Art 54 ICTA

8 Art 95, comma 1, ICTA

9 Art 60 ICTA
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deductible. The cost of goods and services in adsenixed use are partly
deductible.
We talked about the reason of those different gious from one category to the

other: simplification first of all, and anti-avoidee purposes.

1.3 Taxation at source

The taxation of employment income takes place ategrto the scheme of the
withholding tax. The employer is the withholdingeat; the worker is the one
replaced”.

The employer makes the payment but he holds pattheotompensation of the
employee. The withholding made by the employer Wwdl withdrawn from the
amount of tax due by the employee, as a resulbeftax return. Deductions at
source shall be made from any employer, whethersita partnership or
corporation, institution, association, grouping, diidual, government
administration. The withholding tax applies to tipertion of income and
assimilated income included in the category of @ymplent income (as we said
above in Paragraph 1.1) , paid in each pay pedbthe rates established in the
Consolidated Income Tax Act, less any deductiomfiacome provided for in
Article 10-bis ICTA and any deduction from the ggdax provided for in Article
12 and 13 ICTA",

Amounts subjected to separate taxation are excluded

The time of withholding practically coincides witthat of “charge” from
employer on employee. Even if the rule is desigtedprevent agreements
between the employer and the taxpayer. It wantensure fiscal neutrality of
those who produce income.

Any adjustments of the sums due must be made byuggbof the following year

or at the end of the employment relationship, tgistiments will be calculated

20 Art. 23 DPR 600/1973
2L Art. 23 DPR 600/1973, Il comma
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between the withheld amounts and the total amoftitdx@s due resulting from
the tax return.

If the salary is not sufficient, the employee mostke a deposit or the amount
will be subtracted from next wadgés

The withholding agent must, in accordance with éeti4 of Presidential Decree
322/1998, files a tax return, summarizing the fakhtt have affected him during
the previous year. He must transmit data relatmgvithholding tax and the
adjustments made.

The withholding agent shall provide a specific ifiedtion. The certificates are
delivered to the interested parties by the endetsirirary of the following year.

In case of failure to submit the declaration othé& return submitted does not
include all the individual income owned, a pen#&tom the 120% to the 240% of
the sum due shall be applied.

If the declaration is submitted with a delay noteeding one month, the penalties
applied are reduced.

A penalty is due also in case of failure to subtiné copy of the declaration for
the Municipality of residence for tax purposes,vadnen the copy is not the
originaf>.

If the withholding agent does not make the deductibe penalty is equal to the
20% of the sum due; if he fails to pay, or if hekesm a late or insufficient
payment, the penalty is the 30% of the sum due.

The Tax Administration with the Resolution No. 16k of 11 July 2007, stated
that the penalties on the withholding agent shalapplicable even if the failures
are due to unintentional or technical error.

The omitted or insufficient payment of taxes dusdshon the tax return, as well
as the failure or the insufficient payment of wibhding taxes made by the
withholding agent may be regularized by performspgntaneously payment of:

-  The tax due

22 A, CASOTTI,Reddito da lavoro dipendentililano, 2003, p146-151
2 A. CASOTTI,Reddito di lavoro dipendenteit., p 197 e ss.
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- The interests calculated at the legal rate from date on which the
payment should have been made

-  The reduced fine.

PART 2
SPECIAL COMPONENTS OF EMPLOYMENT INCOME

2.1 Fringe benefits

Compensations that consist in goods or servicem ftbe employer to the
employee and his family ( cars, accommodationsgifibnus of any kind, self-
phones, life insurances, cultural and fitness chdmberships, scolarships ), so
calledfringe benefitsare taxed as part of the employment income owetithit

of 258,23 Eurg",

Some of them were created for anti-avoidance pagdsut it is generally a series
of allowances granted to supplement the wages arrder to encourage the
production.

Until 1997 they were evaluated at their cost, the effectively sustained by the
employer. After 1997 we had the use of the faiugalor market valifd as we
said above.

This kind of compensation is widely used in Italy temunerate directors,
officers, presidents of companies and corporatisosthe top of the corporate
governance.

It is common to verify the presence of payments entadencourage the managers
to take up their job, that are benefits influendimg large way the global amount

of their remuneration.

" F. TESAURO |stituzioni di diritto tributariq cit., p 60
% G. FALSITTA, Manuale di diritto tributario. Parte specialejt., p 176
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We are talking about pension plans, life or injgsri@surance, training plans,
stock-options, shares; those benefits are oftenigeed both to the employee and
his family.

As we said at the beginning of this work, all theaems and values are assimilated
to employment income. This kind of income is taxadthe source from the
employer. If the amount of the monetary salary a4 capable to absorb the
withholding tax, the employees must give to the leygr how much is necessary
to fill the gap.

Those fringe benefits also may include some goodslemavailable to the
employee by the employer for the conduct of itsitess, such goods are not part
of the salary, so they do not contribute to thewakion of income.

The employment relationship requires the emploggsrovide the employee with
all the tools that are necessary for the work parémce, all those which have the
goal of the worker safety. These assets are useeéd the needs of the company,
or they are provided for in order to respond toalegequirements for the
protection of the worker safety.

The taxation of fringe benefits is based on thegple of the “attraction” to the
sphere of employment income, so these goods awntteerfall in the amounts
received by the employee, paid by the employer third person, "in relation” to
the employment relationship.

The taxation of fringe benefits is excluded wheeytlare tools made available to
the employees for the performance of their jobntimethose cases they are part of
the enterprise organization.

The free entry of employee for his training andcsgleation, goods which have
the aim to ensure a comfortable, secure workingirenment are means to
improve the performance of the employee in the @mgpso they are not part of
the taxable income of the employee.

The solidarity for the employee is a reason comnwall the exclusions from
taxation provided for by law. Employees are sulsiestho need protection,

assistance, greater involvement in the activitrebia the equity of the company.
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Seniority bonuses, Christmas packages, scholarsingscenters for children,
canteens, collective transport, are fringe bendfiéd give reliance to the loyalty
of the worker.

The canteen service is available for the employlke kas to sustain higher costs
to eat outside the home. The service is used tt baséc needs of all employees.
The public transport service enables the emplogegotto work in a comfortable
manner, avoiding excessive stress, which can affextefficiency of the work
performance.

Allowances paid in special occasions and celelratio favor of the generality of
employees or classes of employees, subsidies detatpersonal needs, amounts
paid for specific purposes or for scholarshipsldcbare and colonies are excluded
from taxable income, so they constitute an excagbicArticle 49 ICTA.

All these fringe benefits listed above are inheterthe employment relationship,
but they dependent only on the will of the employernich produce enrichment of
the employee, without any legal obligation to do so

Such provision cannot, however, be so recurrebettmme regular, in fact, in this
way the character of liberality fails.

These elements should be present to ensure thesexclrom the taxable base:

- The benefit must fall within one of the set pwses: recreation, worship,
education, health etc.

- The provision must be voluntary

- It should cover the majority of employees or sksof employees.

Art. 51 ICTA, Para 4 gives a specific regulation fiee use of the car provided by
the employer. The taxation is based on the utibpadf the car, and it is limited to
the 30 percent of the cost of travelling establishge the ACI (Italian Cars Club).
The rule assumes that the 30 percent consistsersdpal use” by the employee.
It is a lump-sum valuation, it is not based on aalgical basis.

The employee could pay a sum of money for the poutus use of the car, in

this case this sum must be subtracted from theevathe benefit.
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If the car is used exclusively for the use of tmepyee and his family, his
market value will be taxed. The cost for the cazduby the employee is totally
deductible by the employ@&r

In case of benefits consisting in loans, the taxaitome is the 50 percent of the
difference between interest at the official ratd #re interest calculated at the rate
applied on them. Loans granted to employees pid®87, in case of redundancy
payments or payments to victims of fraud, are edailu The rate is that nearest to
the moment of the benefit receipt, so when the mans effective. This rules

applies to any kind of financifAg

In many cases the managers have the availabilignafouse, especially during
transfers or periods of work abroad. For this bésiethe difference between the
registered value (catasto) plus any expenses detat¢he building, paid by the
employer and the amount paid for use of the prgpshall be considered. In case
of requirement of housing is considerable the 3@e# of this difference. If we
do not have an official value established in prisg shall be considered the
difference between the market price for the usehef property and the price
effectively paid by the employee.

If the building is shared between more employdesprevious difference must be

shifted in relation to the share of the buildingdiby every employé®

Every cost sustained by the employer for the emmpbyt is deductible from the
global business income, even if it consists inagtous payment.

All the expenses related to the lease and the ppaeaccommodation, except for
the canteens and the buildings leased for the feaé the employee, are not
deductible for the employer. Expenses related ® lbuses available for the
employee are deductible within the limit of the responding income for the

employee (so the difference between the officialuah value and the payments

% p_ DUI, Tassazione e contribuzione nel lavoro dipendevitano, 2005, p. 171-174
2P, DU, Tassazione e contribuzione nel lavoro dipendesite p 175
8 p.DUI, ,Tassazione e contribuzione nel lavoro dipendegite,p. 178-181
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sustained). In the case of the necessary transfiliecemployee, these expenses
are totally deductible for the year of the transfed the successive three years.
Every expenses for meals and accommodation dtlieng@mployee’s transfer are
deductible within the limit of 180 euro, and 258 the transfer is abroad.
Officers and directors remunerations are deductibldhe same year of the
receipt. The profits shared by the employees datlyaleductiblé®.

2.2 Tips

The employment income includes any amounts recdiyaday of donation. This
has an anti-avoidance purpose. The rule is consigtith that which establishes
the deductibility of all the expenses related te #mployees by the employer,
including donations. However tips are paid diredilythe client and not by the
employer.

There is no any direct reference about the taxatidhe tips in our regulations.
An exception is represented by the tips of the miens. These are directly
included by the text of the law between the tax@bhployment income cases.
According to Article 51 let. i) of the Tax Code,athis the rule about the
determination of income from employment, tips rdupiers are taxed within the
limit of 75 percent. The inclusion in Article 51 kes the tips part of the
employment income in the strict sense.

The principle of “inclusiveness” would lead to inde any kind of tip in taxable
income. However a threshold is specifically prodder the tips of the croupiers.
The consideration of the taxability of tips howeuwepresents serious problems of
compatibility with the constitutional provisionsn iparticular Article 3 about
Substantial Equality, and in relation to Article, 38llowing which all tips should
be taxed the same way. In fact, the provision diffarent treatment between the
tips of the croupiers and the tips received by aitner employee can be justified

only on the grounds of actual diversity of condiBoArticle 3 of the Constitution

29 Art. 95 Tuir
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requires to treat in an equal way, equal situateomd in a different way, different
situations. This difference does not exist betwtengeneral of the employees
and the employees of casinos.

According to the principle of “ability to pay” (Arb3 Const.), all tips shall be
taxed in the same way, the diversity of the agtidibes not change the attitude of
contribution manifested by the taxpayer.

Moreover, there is no employment relationship betwdhe client and the
employee. The treatment of tips of croupiers i#jally included in a contract
of employment, in this way it becomes related séimployment relationship.

If the tip is not directly provided in the employmeontract, it cannot be taxed as
earned income, and it cannot be included in thel@yngent income category.
Donations paid by the employer are included, summations are taxed and they
match costs deductible for the employer.

In this sense, the prediction of the taxabilitydohations can hardly be extended
to include tip&’.

2.3 Reward and productivity bonuses

The rewards are integrative elements of the baseysand consist essentially in
real additional compensation which, in general, thesnature of remuneration.
They were born around the sixties as compensatridh,different forms, related

to business productivity. This happened with thecffr purpose to let the
employees participate in the benefits of the compand with the aim of

encouraging them to work harder for the produgtieitthe company.

In fact, in a short time, these incentives werendfarmed in real fixed

compensation: they therefore effectively becomeaddition to the base salary

with plural intervals (usually annually). The amowh them and the criteria for

% A. VIOTTO, Considerazioni in merito al trattamento tributarielle “mance” percepite dai
lavoratori dipendentiin Riv. Dir. Trib.,2012, 11, 1139
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calculating them vary from company to company. Aslle, they are agreed in
each individual business reality thanks to therirgetion of the bargaining.

The tax law considers these payments as part ajrthieary remuneration if they
are paid continuously to the generality of emplayee

This recognition has its basis in the fact thats¢heewards, thanks to the
consolidation of practice, become part of the galar

Article 53, paragraph 1, of Law Decree n. 78, 2@thverted, with amendments,
by Law n. 122 of 30 July 2010, provides that: "In the period from fiieJanuary
2011 to the 3% December 2011, the sums paid to employees inrttiate sector
and related to increases in productivity, qualifyofitability, innovation,
organizational efficiency, linked to the reportesults of the economic trends or
the profits of the enterprise or any other relevéadtor for the purpose of
improving business competitiveness ", are taxech aate of 10%, for those
employees who have received an income minor th&@9@@uro (30000 after
2012), until the threshold of 6000 Euro, (2500 ra2@12).

The business practices knows two basic types ofumemation rewards: 1)
rewards tied to specific and objective parametars] 2) purely discretionary
bonuses, that are not tied to any predeterminednpeter and that are not
objectively identified. While the former suffersetfiluctuations of the parameters
which it is connected to, the awards belonginghi® $econd category are paid
regardless of the existence of any specific pararsaetnd they are not objectively
determined.

Those compensation have the nature of payments,n whey constitute
mandatory payments for contractual services anil gfag/ment is characterized
by a certain continuity, consistency or frequendin a given period of time .
The recurrence time of these awards, the paymethieodame to a large group of
employees and the ability to determine the amocatise them to become an
integral part of the remuneration due.

The evolution of the phenomenon has recently lethéodevelopment of new
bonuses explicitly linked to the achievement ofeghiyes, these bonuses aims to
reward the professionalism of employees.
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Productivity bonuses are forms of incentive, linkedndicators parameterized to
increases in individual production and / or bussndse to the activity of the
worker: consequently, they depend on the workeesnielves, being generally
related to criteria such as, for example, qualitg guantity of product or saving
of costs for the production. The consistency, canity, and compulsory
determinability of compensation make possible &ssify these bonuses as part of
the remuneration.

After much back and forth, the last Financial StgbAct of 2013 has introduced
the tax relief for productivity bonuses, which exded such benefits, but only

through an agreement between the social partners.

2.4 Stock options

Originally, the attribution of shares and stockiops to employees had mainly
social purposes and was part of a project of coagament of enterprises. The
basic idea was that the employees should beneffit the profits that they help to
produce, so they should participate in the decisiaking process and in the
organization of the company.

Today these ethical considerations of social andiness organization have
weakened. Popular shareholding, for the majoritytted employees, has the
purpose of promoting their social situation andoiming them in the property of
the enterprise.

The tax law reform of 1997 was the first set toutate explicitly the stock
options. The value of the shares issued accordiragticles 2349 and 2441 of the
Civil Code, were exempted from taxation. This egma was used to reduce the
tax burden, turning some or even all the moneyhef ¢alary, in bonuses and
shares.

Stock options were considered a tool for the pasitelation between enterprises
and employees, and for the general developmerieoéconomy.

The promotion of the capitalization of the companias an important goal too,
alongside the promotion of the social status ofdhemployees and the goal of
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the loyalty of the managers; in this last case dtoek options have the aim to
encourage them to produce up to increase the wltlee shares in which they
have an option.

These objectives, however, were not realized iotma

In the regulation of 1999 were not limits to thansfer of shares by employees,
the shares were in practice cash paper. There neelienits to the discount on the
shares with respect to the market value, so itnves benefit linked to the future
increase in value, but only a benefit about the @di@ite exemption on shares
received.

The current regulation wants to rationalize theaten of stock option plans, and
it has anti-avoidance purposes.

The new regime takes into account the purposestdek option plan: the need to
encourage share ownership, capitalization, anddafeirements of employers to
find an effective system of stimulating the effiooy of employees.

The limit related to a minimum period of possessidhe limit on the
transferability and ceiling of value were needelde Period of possession serves
to exclude that the operation of stock options &lento free from taxation a part
that is ordinary salary, and to strengthen the Hosttheen the employee and the
company.

Article 51 Para 2 letter g) ICTA falls into a willjness to involve employees in
the affairs of the company.

In the case of stock options granted to managées,benefit is provided in
recognition of the merits of the manager.

The attribution of stock options and shares to éhgloyees can integrate the
compensation. It represents, on the other handyatavparticipate to the risks of
the enterprise, to finance the company with vencayatal.

This happens through a public offer made in pryotd employees, or through
bids to subscribe in the event of a capital ina@eas

If the stock option is provided to special execesivit can have a different
purpose. In this case, it is aimed at encouradiergitanager to remain loyal to the
company, but above all they want stimulate the gan& good performances
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which increase the value of the offered sharess ihtroduced a generic link
between the remuneration and the quality of the kwperformed for the
company".

We have options to be exercised in the medium t@mnoh they include clauses
related to the achievement of management objectives

The stock option plans for employees regardingomgtito be exercised in
medium or long term, are means of long-term ineenti

The incentive is the fact that the employee maycipase options at the price
established at the time of the offer. The employ#éiebe encouraged to contribute
to the growth of the their valtfe

Article 2349 Civil Code provides that the companwayndecide to distribute
profits to employees through the issuance of spedasses of shares with
simultaneous increase of capital. The Assembly megide the allocation of
financial instruments, with property or administratrights, without the voting
right in the general Assembly.

We talk about an effective participation of the ptmyee in the company
management, there is a complete assimilation \wghpbsition of the shareholder.
Our tax law is very much in favor of these alteweaforms of remuneration. The
provision refers to shares, of old and new isss&jad by the company or other
companies of the group.

We shall also consider Article 46 of the Consiitntthat establishes the right of
workers to collaborate in the management of entepr This payment system has
become more common over the past 20 years, withnitiesion of clauses in
collective agreements designed to transform theewag others forms of
remuneration, linked to the efficiency of the eoyge.

Today, the management has plans related to theils,gahile other categories

have incentives linked to the performance of th@gany in general.

%1 Relating to the stock options plan ESOP (Empldtek Ownership Plans) and 1SO (Incentive
Stock Option Plan), refer to P. STIZZAredditi da lavoro dipendente nella giurispruderdella
Corte di Cassazionén Dir. Prat. Trib., 2006, p. 1443-1447
%2 F. CROVATO, cap. X, piani di stock option nellimpresa multinazionali La mobilita
transnazionale del lavoratore dipendente: profilbtitari, Padova, 2006, p.264-265
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The first rule that regards the stock options phar, 51, Para 2 ICTA, has the
aim to involve the employee and promote his sqogition, it wants to create a
strong link between the employee and the company.

If the purpose is the social promotion, the plarstioe provided to all employees.
The provision does not refer to all the employeatstb the majority of them, it
must be a large number of them to avoid privileged discriminations. Every
exclusion will be justified and must be reasonablar. example the plan cannot
consider occasional employees who do not work nantisly for the company.
The option shall be offered to all employees, gglaot mean that everyone must
exercise the optiofi

The tax is levied beyond the limit of 2065,83 Eufbis means that the part that
exceeds the limit will be taxed as employment ineommhe limit works every
time there is a gratuitous assignment of sharessale at a lower price. The rule
wants to exempt a stock of value. The value musisdbablished according to Art.
9 ICTA, that refers to the market value (see later)

This facilitation does not work when the sharessald before three years or they
are sold to the employer or the company. In thsec#he total amount will be
considered employment income as any other fringefits. The taxation, in this
case, will be on the market value of the beneBkléhe cost sustained by the
employee. The value considered is that of the sharéheir grant. The employee
is related to the company for quite a long timeh# share was transferred to the
employer or the company, it would distort the intehthe incentives. In unlisted
companies, however, it is reasonable to considerpibssibility of agreements
leading to the acquisition of shares that otherwiseld not have a market. The
loyalty intent is achieved in the mandatory threarypossession.

The employee could decide to sell the option, hdcchave multiple options, so

we need to establish which of those he intend llo Blee method used to verify

% Regarding the requirement of “generality”, F. CRORO, cap. X, | piani di stock option
nellimpresa multinazionalejn La mobilita transnazionale del lavoratore dipendenprofili
tributari, cit., p.269-271
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the three years limit is the FIFO, the share carsid the first out, the first sold is

the first in, so the first brought or received hg employe¥.

In the second case considered by the provisiorath#ability of stock options to
the executive managers have different purposes.nt in fact a stock of value,
but it offers a perspective opportunity, linkedhe performance of the market.
This option regards shares that have a certaie,poat there is uncertainty about
what will be their value at the time of the exeeci$he employee is subject to a
risk, but it could get a high gain. The rule tak&® account the business risk in
the discipline of employees. This aspect is moterasting for those who work
primarily in the management of the company. Th& etween the work of the
manager and the best performance of the compahpevidf varying degrees and
intensities, but surely present.

The capital gain, after the sale, will still beced at 20 percent. The logic is that
the manager produces wealth and he deserves mémasimilar to that of the
shareholders. Otherwise income of a manager shtmidlly be taxed at 46
percent. The stock options is a facilitation.

After the exercise of the option, the share casdié at any time.

In this way the stock option becomes a multipletlté remuneration of the
manager.

Anyway we find a limit in the second part of theyision. If the share represents
more than the 10 % of the voting rights, the emg&goes not have the threshold
of 2065 Euro. This provision wants to avoid a cleamc the control of the
company through a stock option plan.

There is not a specific provision about the posskalyer, so the company could
buy the share by the employee, with the limit dgthbd in the civil code.
According to the preexisting Art. 51, Para 2, lgthis), the difference between
the market value at the time of the allocationhaf $hare and the value paid by the

employee (at least equal to the market value attithe of the offer, so there

% F. CROVATO, cap. X, piani di stock option nellimpresa multinazionalim La mobilita
transnazionale del lavoratore dipendente: profilbttari, cit., p.277-279
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mustn’t be any gain at this time), is not employmemome. The exemption
works only if the purchase price of the option tidemst the same of the market
value at the time of the offer. The presence afi@lpase price makes possible the
application of this provision (g-bis). If the costistained by the employee is
lower than the market price at that time, the déifee shall be totally considered
employment income. This benefit will be taxed atrarket value, less the cost
paid by the employee.

Para 2, let g-bis) of Art 51 ICTA was repealed byt 82, Para 23 of the Law
Decree n. 112 of 2008. The exemption does not \@agknore, the difference is
fully taxed.

Art 51, Para 2bis ICTA affirms that those share hhesissued by the company

that the employee works for or companies in theesgroup of that one.

The moment of the offer is callegtanting This happens when the right to buy
the share at a certain price becomes effectivehave an offer. The date of the
granting is usually clear in the approval decisabthe plan.

In the case of extraordinary transactions, the eygas who have exercised the
option may be damaged. For this reason some piatettles are negotiated and
included in the plan. For example, you could ineltlde assignment in advance of
the shares. The exemption continues to operats, Kinid of transactions are
characterized by the “fiscal neutrality principlerhe option remains the same
after the merger or spin-off of the company.

The value of the share is the “normal value” margin Article 9 of ICTA, for
shares listed on a regulated market, it consistsaraverage price of the previous
month. For the others, the value is a portion efdhsets of the company, if it is a
newly formed entity, will be considered proportitipdo the transfers.

The favorable regime of employee finds completinrthie discipline of capital
gains. After the period of three years the sharestransferable. If the selling

price is higher than the cost incurred, the diffieeewill be taxed as capital gain.
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The employee can buy the option at a lower priceeceive it for free from the
company, so he has a better position than a thimthwon investor.

This incentive method has suffered a blow to thantdltic events that have
characterized the stock markets around the worldinly;n due to the "mess”
accounting of Enron, WorldCom and Tyco, and thenesef 11 September. The
executives of large companies, in fact, had a igguschase options underwater,
so the stock options had the grant price highen tthee market price of the
security.

This situation drove many companies to find otineentive methods, and also the
legislature has started to have a more cautiousoapp when considering the
taxation of these instruments.

There are specific rules to discourage the usaaaksoption as a wide form of
compensation, those rules are useful to distingtishemployment income from
another kind of income less heavily taxed. Oneheft is pretty recent, Art 33 of
the DL 78/2010 about stock options. Depending endiécisions taken at the G20
and in consideration of the economic effects paéntdistorting, derived from
all forms of remuneration made in the form of basisind stock options, the
compensation for this purpose, which exceeds ftptetof the fixed part of the
remuneration awarded to employees, who is a managdhe financial sector, as
well as holders of coordinated and continuous bollations in the same sector, is
subject to an additional rate of the personal inecax of 10 percent. The
provision applies also to a specific category opkryees mentioned in Art 2095
of the Civil Code, who have a high degree of praif@salism, autonomy and
decision-making power.

According to the Cir.4/E 2001 by the “Tax Agencilie purpose of the legislation
Is to impose the additional levy to a particulatdiof activity deemed responsible

for the recent economic financial crisis; this lead the conclusion that the

% F. CROVATO, cap. X, piani di stock option nellimpresa multinazionalim La mobilita
transnazionale del lavoratore dipendente: profilbtitari, cit., p. 288 e ss.
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“financial sector” must include banks and otheiafinial institutions, as well as
holding companies.

Article 56, paragraph 1 of Law Decree n. 78, presithat the Decree enters into
force on the day of its publication in the Officlmdurnal which took place on

May 31, 2010. Therefore, the increased taxatioh lval applied on the variable
compensation paid from that date, even “if accruedprevious years”. In
particular the provision of Art 33, effective froduly 17, 2011 affirms that the
additional 10% rate applies to variable componeht&muneration payable with
effect from 17 July 2011 (date of entry into foafethe Law no. 111/2011), also
“if accrued before".

According to the provisions of Law n. 106 of 201flie withholding tax of 10% on
stock options will be applied on a basis greatantthe previous: the withholding
tax will apply on a taxable base equal to the exadshe fixed base salary (no
more than three times, then).

2.5 Remuneration for unused annual leive

Article 2109 Civil Code provides that a worker istided to a period of paid
annual leave, preferably continuously. This pedadnot be less than four weeks.
It must be enjoyed for at least two consecutiveksae the year of maturity, and
for the remaining two weeks in the next 18 monitisose holidays should be
spent, there must not exist any allowances for eghlsave, unless the case of the
resolution of the employment relationship.

Beyond the limit of four weeks, if additional vaicet time is specified in the
contract, you can pay a compensation for unuseatlea

If the company pays the employee such sums fompiinigose, you must generally
believe that these are employment income. Thisnmecancludes any amount
received in compensation and dependency of employneithout taking in
consideration the actual performance.

The compensation finds its cause in the employmetationship’.

% p. DUI, Tassazione e contribuzione nel lavoro dipendesite p 297 e ss.
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It is not a reintegration of capital with a compatesy nature, there is not any
damage due to the employer’s behavior, it is analty renunciation. It requires
a willingness of worker not to take holiday.

Only if the compensation is intended to compendaemployee for the physical
wear and tear caused by the loss of the holidapgethat money should not be
taxed.

In case of the end of the employment, if the payimemade in the same year of
maturity, it will be taxed in the ordinary way. Bifitthe allowance is paid in the

next year will fall in separate taxation for ariear

2.6 Separate taxation and deferred compensation

According to Article 17 of ICTA, the following incoe are subjected to separate
taxation:

- Severance payments; this is, according to the24r20 c.c.equal to the amount
of remuneration payable in the last year, dividgd 3.5, multiplied by the
numbers of the years of work carried out. This amasi increased each year of
1,5 percent and of 75 percent of the increasearirttiex of consumers prices. It,
therefore, takes into account the so-called fidcad) (Art 17 a)

- other benefits commensurate with the duratiothefemployment relationship,
other allowances received one-afhé tantumht the end of the employment , the
amounts received less the legal fees, as damagesnileed by the Court at the
end of the employment relationship and in casérioigf (Art 17 a);

- arrears for work performances related to pri@arg€Art 17 b)

- damages for loss of income accrued over seveabky(Art 17 i);

37p. STIZZA,| redditi da lavoro dipendente nella giurisprudendella Corte di Cassazioneit.,
p. 1458, relating to some recent judgements oftdimn Supreme Court about the nature of this
indemnity, that is condidered, by the Court, pdrthe taxable income, because it depends on the
employment relationship.
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- any amounts of the same type received for thaitation of a coordinated and
continuous collaboration (Art 17 c);

- the sums of retirement incentives, with a tae n&duced to the 50 percent for
male workers more than 55 y.o. and female workessenthan 50 y.o. (Art 19,
Para 4-bis);

- income included in the amounts paid to the heéirscase of death of the

employee (Art 17, Para ).

Article 2120 of the Civil Code gives the definitiaf severance payment: "In the
event of termination of the employment relationshie employee is entitled to
severance payment."”

In general terms, the severance payments can hbeedeés that part of the
remuneration accrued by the employee during thesyefahis work, which shall
be paid in the occasion of the termination ofdu8vity.

The indemnity is recognized as a deferred compemsaecause the employees
may require payment of this sum of money belondmghem only when they
stop working, prior to that time the sum gainedraVe years is available to the
employer, except in cases of the anticipate payroethe sum, required by the
employee.

The main purpose of the severance payment is tar@rise worker, through the
availability of liquid money, the ability to afforthe economic difficulties caused
by the termination of employment. According to tlusctrine and the
jurisprudence, the indemnity has a social secutityction (see Constitutional
Court n. 243, 19 May 1993). Severance payment ptaygentral role for the
development of supplementary pensions because ihesmain tool for the
financing of pension funds.

This happens when the worker has decided to adabet severance indemnities
to supplementary pension schemes.

The employee chooses a pension fund in which tars$ settlement, hoping to

obtain higher returns than if it had been leftia tompany.
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The Legislative Decree n. 124 of2May 1993 has introduced the discipline of
the private pension funds, in order to complembgrtdbligatory public system,

whose purpose is to ensure the highest levelssafamce coverage.

Law n. 243 of 2004 developed the supplementary ipensystem through the

devolution of the severance payments to pensiodstun

The reform, due to Law n. 296 of 2006, Art. 1, P@#0, entered into force on 1
January 2007.

Within 6 months the employee had to make a chomeether to allocate the

severance payment to pension funds or leave theéhetoompany.

The employer must provide the employee with adexjuatormation on the

various options, therefore, the employee may:

- decide to join the supplementary pension, indicatine pension fund
chosen and declaring its intention to confer theesnce payment;

- decide not to participate, expressly stating ifsigal (explicit rejection)
and opting for the maintenance of the accruing reee@ payment in the
company .

The employer is obliged to transfer the severandemnities to the employee’s
pension fund.

Even if the employee does not choose the supple@mepiension schemes, in
companies with at least 50 employees, the emplagterally loses the availability
of such sums: he is obliged to give them to a gppdand (known as Treasury
Fund), established by Law n. 296 of 2006, and matdny INPS, that is the
National Institute for Social Security.

The Treasury Fund will pay the benefit in accoradandth the provisions of Art.
2120 of the Civil Code.

There is a complex way to calculate the severaagmpnts.

The tax is levied at the rate determined in thar yé the receipt, corresponding
to the amount that is obtained dividing its totgl the number of years, and
multiplying the result by twelve. The rate of taratis the average of the rates of

the previous five years.
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The other allowances and deferred compensatiagtedlin the Article 17 may be
taxed for their total amount, less the contribwioaquired by law, with the rate
determined as above.

The benefits accrued during the employment relatign may be taxed in their
amount less than 309, 87 Euro for each year. Tleeisadetermined in the same
way.

For the amounts paid to encourage the resignatierrate applied is equal to half
of that applied in the cases mentioned above.

The taxation of such income is derived from thée faat they are received one-off
and they have accrued over several years, so tAegot be included in the
progressive system of taxation. The law then ap@ispecial treatment, with the
purpose of alleviating the tax burden.

The system of separate taxation applies to cortobsi made in connection with
the termination of the employment relationship.

It applies to both benefits paid at once at theetwh termination, both payments
accrued for the whole duration of the relationship.

The revaluations of severance pay are taxed at értept rate through a
withholding tax. This tax must be deducted from $kegerance payment fund (to
avoid double taxation). The tax must be paid byeimployee in the perception of
severance pay and declared in the tax return.

The allowances received in case of the terminatioime employment are part of
the system of separate taxation whether or not éineypaid by the employer or a
third person, regardless the fact that the amoepends on the duration of the
relationship.

The system of separate taxation also applies tanpais relating to previous
years, when they have not been paid as a resuéws, contracts, judgments,
administrative decisions or other similar meanse Ppbstponement of perception
must be beyond the control of the parties (ArticTeb) ICTA).

One of these situations may in fact be a seriousgef financial difficulties.
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These principles are observed for each type of nmecoincluded in the
employment income, in the event of a non-physidabilelay in payments

PART 3
DOMESTIC AND INTERNATIONAL REGULATIONS RELATING TO
THE TAXATION OF INCOME OF CROSS-BORDER EMPLOYEES

3.1 International versus Domestic regulations

Before the enactment of Constitutional Law n. 31&" October 2001, the

interaction between public international law ananéstic legislation was solely
dealt with by Art. 10 and Art. 11 of the Italian &&titution. Specifically, Art 10

provides for the automatic adaptation of the Itallagal system to customary
international law and the general accepted priesigf international law. This
adaptation applies for both ordinary laws and dariginal laws, but it cannot

override the fundamental principles of the Constni®. Art 10 applies only for

treaties regarding the legal treatment of foreigner

Under Art 11 Const., ltaly permits limitation ors isovereignty, when it is

necessary for a word order among Nations. Intasnatiagreements of those kind
are directly applied in our country. Art 11 is tteld to the direct and overriding
application of EU law in the Italian legal system.

The Constitutional Court has clarified that thesécle@s do not imply that

international treaties assume a special rank irtéhian legal system. This means

% Regarding the deferred compensation see P. DWd$sazione e contribuzione nel lavoro
dipendentecit., p 137-141

%P, ARGINELLI and C. INNAMORATO,The interaction between Tax Treaties and Domestic
Law: An Issue of Constitutional Legitimady,European Taxatio2008, p. 299-303
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that international treaties can be overridden blgseguent ordinary laws and
previous more specific ones.

On the contrary, some authors have proposed theipie of “specialty” to solve
the contrast between the conventional rule and sinecessive national rule.
According to them, the conventional rule prevaigiothe internal rule, because it
is a special provision compared to a general pravisThe specialty criterion
could be related to the recipients, (a narrowescte# people is involved) or to the
substantive scope (conventional provisions focua orore specific matter).

The Constitutional Law n. 3 of 2001 modified art71Const., introducing the
principle that Italian legislation must respect twnstraints deriving from EU-
legislation and international obligations. It gustees the prevalence of
international law over domestic law within the resp of the fundamental
constitutional principles.

Art 5 of the Presidential Decree n. 600 of 1973vles that the application of
domestic income tax law is subject to the applieabk treaties. Art 169 of the
Presidential Decree n. 917 of 1986 states thatptlowisions of the Income
Consolidated Tax Act (ICTA) override those includadhe international treaties
whenever more favorable to taxpayers. This is tbdification of the non-
aggravation principle, according to which a taxablent dealt with in the
provisions of the treaties cannot be subject t® leworable taxation than a
comparable event to which the treaty does not apply

Indeed, the primacy of international law over doticdaw in tax matters, arising
from the principle of specialty, was confirmed I tlegislature of the tax reform
in two different rules. First, with Art. 75 of tiieresidential Decree n. 600 of 1973,
according to which "the application of the provissoconcerning the taxation of
income are subject to international agreementfigatby Italy”, and second, by
Art. 41 of the Presidential Decree n. 601 of 19ir3accordance with which:
"exemptions provided for by international agreemertified by Italy and the
rules relating to international bodies and orgatiors shall apply”.

These rules have always been considered a genetamgnt of the principle of
"specialty”. The Italian legislature, thereforethwArt. 169 ICTA, states that "the
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provisions of ICTA shall apply, if more favorablethe taxpayer, notwithstanding
international agreements to avoid double taxatigkrt. 75 of the Presidential
Decree n. 600 of 1973 must be interpreted in thesesethat conventional
provisions must apply without prejudice to the amgilon of internal rules more
favorable to the taxpay€efhe existence of the non- aggravation principle thves
consistent with the existence of a specific oblgatagreed by the State at an
international level, Italy must comply with this Imation under the penalty of
international responsibility. This implies that ité 169 does not affect the
taxation power of the other Contracting State adl vas conventionally
determined, so Article 169 can only lead to a deseein revenue for Italy and
never for the other Contracting State.

The non-aggravation principle applies only to tlies of the conventions to
avoid double taxation. This means, therefore, ¢ghitgislative recognition of the
principle of the "more favorable" rule may be fouadly in relation to those
Conventions.

The Constitutional Court often affirmed that undet 117 Const. any conflict
between conventions and domestic law doesn’t inapipatter of succession of
law but an issue of constitutional legitimacy.

The conventional rules do not have a constitutiovelue and they are not
immune from the constitutional scrutiny. They havsub constitutional value, so
they must comply with the Constitution. An ordingiydge should interpret
domestic law in conformity with the internationatopisions, as long as the
wording permits this.

The prevalence of the conventional rules over thaektic regulation is affirmed
with the limit of their inferiority in respect ohé Constitution.

In judgments n. 348 and 349 of 2007, the Constiati Court deals with the
relationship between internal rules and the Eump€anvention for Human
Rights (ECHR), focusing on some significant points:

1) the Court denies the direct effect of the ECIHRhie internal legal system and

the possibility for the national judge to set asidtional law, which is in contrast
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with the provisions of the ECHR: each antinomy nhessolved in the centralized
control of constitutionality by the Constitutior@burt;

2) the Court affirms that the domestic courts stipptimarily, solve the contrast
by interpretation, adopting an internal meaningtloé rule oriented by and
conform to the text and spirit of the ECHR;

3) the Court points out that the provision of Agicdl17 gives a constitutional
coverage to international treaties;

4) finally, the Court establishes that, if the jedg unable to solve the contrast
between internal rules and the ECHR by means efpnt¢tation, a question of
constitutionality arises and the ECHR provisionlisha used as parameter, as
interposed provision of Article 117, in a case dafnstitutional legitimacy.
However, the judge must check before if the wordofgthe ECHR itself
conforms the Constitution.

In judgment n. 80 of 2011, the Constitutional Cduetats again the relationship
between the ECHR and the domestic law, revisedhenlight of the entry into
force of the Lisbon Treaty.

The Treaty, under Article 6, has incorporated theéHR: in this way, the
Convention might enjoy the automatic applicatiortha internal system, like the
EU law, making obsolete the system of the interggmevision in favor of a new
mechanism, which allows a greater appreciationhef ¢xternal conventional
sources.

However, in judgment n. 80 of 2011, the Court affrthat the EU law system
and the conventional system are not comparablatasttbws, at the same time,
the ways in which the assimilation of the ECHR e tEU law system will
operate. In this regard, the Court points out that ECHR has not coverage in
Article 11 of the Constitution and that "the pripleis in question apply only in
relation to the cases where EU law applies, andiathe situations covered by
the sole national legislation.” In other words, E@HR could be applied directly
(according to Art. 11 of the Constitution) only whethe principles relate to

matters which are not strictly national, but falthin the competences of the EU
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and only if the substantial coincidence betweerB6eIR and the Charter of Nice
and Strasbourg or other rules of the European Uexasts.

Scholars are divided on the evaluation of the juelginof the Constitutional Court
under review, according to the positions alreadgldished in the judgments of
2007, as we said above.

A quite common opinion is that Art. 11 of the Conagion shall cover the EU law
as well as other provisions provided for by otHegal and institutional reality”.
Some authoritative scholars highlight the "formlasi@act perspective” of the
argument of the Court, which paid attention to te#tionship between the
sources of law rather than the substance of thes raihd their usefulness for the
protection of the rights and the dignity of the lmmperson. This led the Court to
focus on the aspects of “separation” between tldaft legal system and

conventional system rather than on “integratiorsfites™.

The tax treaty must be interpreted according to &ttand Art. 33 of the Vienna
Convention with the purpose of assessing its ptessiinflict with domestic law
in the light of Art 117. In case of conflict betwedomestic regulations and the
tax treaty, the domestic regulations should bepnéted in conformity to the tax
treaty provisions as far as it is possible. If tloenestic law cannot be interpreted
in conformity with the tax treaty provision, a qties of constitutional legitimacy
arises. As a national judge is not empowered napiay the domestic law, he
must refer the issue to the Constitutional Coufticlv would then decide on the

issue.

* A. RUGGIERI, La Corte fa il punto sul rilievo interno della CED® della Carta di Nizza-
Strasburgojn Consultaonlinénttp://www.giurcost.org/decisioni/2011/0080s-11.htm
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3.2 General arrangement of the topic

In the following paragraphs of this work, we areingoto discuss about the
taxation system of employment income when the eympémt relationship is
characterized by international profiles. We wilblrze two cases in particular:

1) The case of the Italian citizen working abroad

2) The case of a non-resident working in Italy

In case n 1), regarding the lItalian citizen workalyoad, we have to consider two
further assumptions:

1) The case of the citizen who maintains his regidan Italy

2) The case of the citizen who changes his resaesed places it abroad. We
will return on the concept of “residence” in Paggr 3.3.

If (case n. 2) the ltalian citizen changes hisdesce abroad, where he carries out
his work, problems of double taxation do not arise.

If, on the contrary, (case n. 1) the ltalian citizeaintains his residence in lItaly,
problems of double taxation may be present.

First of all, it is necessary to check if a doutaleation Convention exists between
Italy and the Source State.

The tax treaties concluded by Italy provide foregime of employment income
largely based on Art. 15 of OECD Model. Accordirg Art. 15, employment
income is taxed only in the State of Residencehef émployee, unless the
employment is exercised abroad. In this case, gm@at income may be taxed
both in the Source State and in the Residence.&aé&n in case of employment
exercised abroad, Art. 15 of the OECD Model attesiexclusive taxing power to
the Residence State where: 1) the employee ismr@se¢he Source State for a
period not exceeding the aggregate 183 days in-mdh period; and 2) the
remuneration is paid by an employer who is notsidence in the Source State;
and 3) the remuneration is not borne by a PE okthployer's company located

in the Source State.
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So in the case of an Italian resident working athytlae employee is taxed only in
Italy if all the three requirements set out in AtB(2) of the OECD Model are
fulfilled.

On the other hand, if all the requirements of Atate not met, the income of the
employee is taxed both in the Source State anigliy |

The Italian resident working abroad is taxed iyl&ccording to:

1) Art 51, Para 8-bis of ICTA: the foreign income istermined on the basis
of a salary schedule adopted annually though adeeaf the Ministry of
Labour and Social Security. This regime applieajfthe employment is
exercised abroad in a continuous way; and b) istitutes the sole object
of the employment agreement; and c) the emplogerds more than 183
days in a 12-month period in the foreign countny; o

2) Art 23 of the ICTA, if the conditions for the apgdition of Art 51, Para 8-
bis are not fulfilled. In this case the foreignanee will be taxed according
to the ordinary regime, to give effect to tlwerldwide incomeprinciple. A
tax credit will be granted to the employee for &Xevied abroad by the
Source State, according to Art 165 of the ICTA.

In the case of a non-resident working in Italywwast check the conditions of Art
15, Para 2 of the OECD Model. We could have twesas

1) All the three conditions of Art 15, Para 2 of thed&l are fulfilled: in this
case, the non-resident will be taxed only in hisiBence State; or

2) The three conditions of Art 15, Para 2 of the Maai@ not fulfilled (even
if one of them is not met): in this case the emp®will be taxed both in
the Residence State and in Italy, in Italy he wdltaxed according to the
ordinary regime on the sole part of income produndthly.

The last case that we are going to treat is abloaittéaxation of cross-border
employees, who travel almost every day across tinéeb to reach their place of
work. The situations already considered for thesaafsthe Italian citizen apply

also to this case.
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3.3 Definition of residence in tax law

As we said above, the residence is important terdebe the income to be
included in the tax base. Theorldwide incomecriterion is used for residents of
the State, all income gained is taxed no matterrevlits origins and place of
production are located: all income produced is wmied, because of the
relationship that exists between subject and teyrit

On the contrary, the tax is based on the prinaplerritoriality for non-residents:
taxation is limited to the income received in ouat8 by the non-resident, in
relation to events that occurred in this area.

The conducting of a legal or even economic acésiin the territory of the State
or the location of assets that produce income entéhritory is a preliminary
condition for the application of the tax.

A person is considered resident in the territorythd Italy in these alternative
hypotheses:

- The subject is enrolled in the Resident PoputaReqgister for the major part of
the tax period

- The person has in the territory his “domicilehdwn as the principal place of
his business and affairs

- The subject has in the territory his “residendéfs is the place of the habitual
abode, according to the Civil Code.

The identification of the residence is importanstdve certain cases: for example
those people who have transferred their residebasad but continue to have the
center of their primary interests in Italy, or theat of their economic, material,
moral, social, familiar relations, are consideresident in Ital§/* .

The diversity of the concept of “residence” in taxw systems of the countries
may rise “conflicts of residence”, or could crepteblems of double taxation.

In order to settle such conflicts of residence awmdible taxation, the Italian

Government has signed a number of bilateral comwemivith the most important

“1 F. TESAURO stituzioni di diritto tributario. Parte specialecit., p 19-20
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countries in the world, called precisely Convengido avoid double taxation
(DTC).

The EU law does not contain a concept of “tax rsi@”, it respects the
definition given by the domestic law of the Memb8tates. If “the clauses of the
treaty are incompatible with the provisions of EW]| both States shall settle by
mutual agreement the terms and conditions shaBecéa apply” (Italy-France
treaty)?.

Most of the bilateral treaties signed from Italyldws the OECD Model. This
also applies to Art. 4 of the Model, where we fithe definition of resident as
“any person who, under the law of that State, isldido tax therein by reason of
his domicile, residence, place of management orahgr criterion of a similar
nature'.

The definition contained in a treaty does not averthe definition of residence
given by domestic laws of either contracting Stafeperson may be a resident
under Italian tax law but be excluded for treatypmses. The treaty usually
complies with the minimum personal attachment neguby Art 4 of the OECD
Model. These are: center of vital interest, permari®me and length of stay.
Under Art 3 of the OECD Model, howevegrly term not defined therein shall...
have the meaning that it has at that time underldéwe of the State When the
result of the application of the Model or the dotieesules is still a conflict of
residence, the conflict is resolved using the miovis given by the treaty, they
usually follow the one of the OECD Model at ArtPafa 2) . The Model provides
also an example of mutual agreement procedureta&5Ar

3.4 Taxation of employment income of a residentqaring services abroad

The taxation of employment income does not diffetween residents and non-

residents, both regarding the determination oftthebase and the levy of the

42 G. MAISTO, Residence of Individuals and the Italy-France Tasaly,in European Taxation,
1999, 42-48
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withholding tax method provided in Article 24 ofethPresidential Decree n. 600
of 1973. There is a distinction between residents reon-residents from the point
of view of deductible expenses and deductionstdichfor non-residents.

Those kind of income “assimilated” to the employtimcome, as above, earned
by a non-resident are taxed, instead, with a witihg tax of 30%° he cannot
benefits from the deductions provided for in Art Phra 1 of the ICTA, nor from
the progressive system, whose lowest rate is &3

The employment income gained abroad for a penmeéeding 183 days for each
tax period relating to a continuous employmentti@teship, is taxed on the basis
of conventional wage established by a decree ofiditinof Labour and Social
Securities (Article 51, Para 8 -bis ICTA). The ino® so determined, instead of
that actually received, is then included in theatd® basis of the employee and
this method is generally more favorable than ténary oné.

Double Taxation Conventions usually include thetecion of “concurrent
taxation” of both States, in case the employee wéwk more than 183 days in the
State of the source. The remedy provided for thewery of tax paid abroad is the
exemption method or the tax credit method, accgrdinthe OECD Model, and
the tax credit method according to Art 165 of ICTA.

Outside the cases provided for in Article 51, Pédtais ICTA, the tax credit for
foreign income is limited to the ratio between fgreincome and total income,
this involves the application of the highest ragéween the State of residence rate

and the rate of the source State.

43 Art 24, Para 1-ter: “ sulla parte di imponibile dedditi di cui all’art 47, comma 1, lettera c-his
del testo unico delle imposte sui redditi, approwain decreto del Presidente della Repubblica 22
dicembre 1986, n. 917, in materia di redditi assitna quelli di lavoro dipendente, corrisposti a
soggetti non residenti, € operata una ritenuteok td'imposta nella misura del 30 per cento”.
4 S. SOTTOCASA|I distacco di personalén La mobilita transnazionale del lavoratore
dipendente: profili tributariCap. Il, Padova, 2006, p. 26-27
%> The favorable treatment is related to the objectionditions of a larger difficulty that the
foreign worker is facing. The fiscal regime mushsider problems related to the forced
abandonment of the family and the place of origgy conditions of work and life, different from
the usual ones. A further objective is to make cetitipe the Italian workers abroad. For
additional details: G. TINELLIta nuova disciplina fiscale del reddito di lavorgpdndente
prodotto all'esterojn Riv. Dir. Trib.,2000, 03, p 269 e ss.
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The Income Consolidated Tax Act (ICTA), excludedbbe 1997, in art 3, Para 3,
let c), the foreign income from the taxable basis the purpose of personal
income tax if:

- The employment was exercised abroad in a continwaysand

- It consisted in the sole object of the employmemeamerit.
A problem raised because, according to Art 15 ef @ECD Model, the income
received for a period minor than 183 days shoulthked in the state of residence
of the employee, and, according to Art 3 of the AC3uch income was exempt
from tax in Italy: the result was a double non tao@".
In 19978, the legislator modified the regime. Foreign ineoraceived by resident
employees was taxed as part of the worldwide income
The problems regarding double taxation could haeenbresolved through
methods provided for by the tax treaffes
Initially a tax credit corresponding to the withtlimlg tax levied on the foreign
income was granted to the companies employing wsrébroad. This rule was
introduced to prevent the distortion produced l®y dbrogation of the exemption
system. Anyway the employer suffered taxationna¥enly indirectly.
This rule was contrary to EU law, which prohibitat® aid to enterprises, so this
method was repealed with the current one providedy the Art 51, Para 8-bis
of ICTA®.
The foreign employment income is determined onbidiss of the salary schedule
adopted by a decree of the Ministry of Labour if:

- The employment is exercised abroad in a continuays and

- It constitutes the sole object of the employmemeéagent; and

6 An ad hoccontract providing for the carrying out of the dayment abroad was requested in
order to integrate the requirement of “exclusivjtgt at least a supplementary contract. It was
intended to differentiate in this way a permanert atable transfer , from an occasional one, that
did not benefit from the treatment of exclusionfdReo: G. TINELLI: la nuova disciplina fiscale
del reddito di lavoro dipendente prodotto all’esigin Riv. Dir. Trib.,cit., p 273-274
“"M AULENTA, La tassazione dei redditi da lavoro dipendente piticill'estero,in Rass. Trib.,
2008, p 157
“8D. Lgs 314/1997
49 A. PERSIANI, Foreign Employment Income in the Italian Tax Sgttin 64 Bull. Intl. Taxn
8/9, 2010, Journals IBFD
0P, L. CARDELLA, Il punto sulla disciplina dei redditi di lavoro démdente prestato all’estero,
in Rass. Trib.n. 3 maggio giugno 2003, p 904
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- The employee spends more than 183 days in a ydlae iioreign country
This last provision derives from the applicationtioé tax treaties, it is about the
period of the physical presence in the foreign tgun
The employment must be exercised without signitidaeaks, at a certain degree
of permanency and stability. The work performanagsinbe entirely exercised
abroad.

The Italian residence of the employee should beardsgl as an implicit
requirement for the application of the regime. Eneployee should maintain the
center of his personal and family’s interests alyit otherwise the application of
the rule is excluded.

If the conditions for the application of Art 51, lBa8-bis do not exist, the
employee will be taxed on the income actually reegi The rationale is to extend
the worldwide income principle and to standardize tax base with the base
established for the social secutity

The Circ. n. 207 / E of 2000 clarified the termstloé new regime. It imports an
exception to the analytical determination of incoméavor of a flat-rate. It shall
apply to persons resident in Italy under ArticlefZhe Tax Code, it applies when
there is not a DTC providing for the exclusive taxa abroad; it considers in
“183 days clause” even holidays, public holidayd egst.

The provision has a technical aim to close theesystin the absence of
conventional provisions or when the Convention doasapply. This is the case
when one of the requirements of Article 15 OECD Fklog not fulfilled, which
allows for taxation in the foreign source stateisTik a rule used to cover all cases
of non-taxation of income abroXd

Art 51, Para 8-bis applies to the salary receivedhe employee. It covers also

indemnities for travelling abroad and fringe betsefiRegarding severance

®l 3. SOTTOCASA, Il distacco di personalejn La mobilitd transnazionale del lavoratore
dipendente: profili tributari,Cap. I, p. 56-57; refer also to P. STIZZAredditi da lavoro
dipendente nella giurisprudenza della Corte di Gagsne, cit., p. 1478; refer also to G.
TINELLI: la nuova disciplina fiscale del reddito di lavor@pdndente prodotto all'esterdn Riv.
Dir. Trib., cit., p. 277

®2 M. AULENTA, La tassazione dei redditi da lavoro dipendente pttdall’estero, in Rass.
Trib., cit., p 165 e ss.
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payments, the ltalian Supreme Court affirmed theg teferred payments is
related to the whole duration of the employmenatrehship and it must be
included in the foreign income regime. The Tax Awities, however, are at the
opposite positiott.

Some problems are still present for the case @ffactive income lower than the
one determined by the decree. In this case thacagiph of the provision may

infringe Art 53 Const. regarding thaljility-to-pay” principle.

3.5 Taxation of employment income of a non-resigmforming services in ltaly

We have already said that non-residents are tax#uetextent of income earned
on the basis of a territorial connection with thtat& (source principle), that we
find in Article 23 of the Tax Code.

A minimum of stability of the transfer is requiretbgether with the Italian
residence of the employer.

The non-resident employee, performing work actegitin Italy, receives a salary
from his employer or from the foreign employer faly. All those compensations
are included in the wording of Article 49 of ICTA.

It is important to refer again to the Conventiomiagt double taxation applicable
to the case. Article 15 Para 2, letter b) of theGDEModel establishes that
income from employment exercised in Italy, shalltheed in Italy only if the
recipient is present there for more than 183 dawgs, if the employer who pays
the remuneration is resident in Italy or if it iparmanent establishment in Italy of

a non-resident enterpri§e

3 A. PERSIANI, Foreign Employment Income in the ltalian Tax Sgitin 64 Bull. Intl. Taxn
8/9, 2010, Journals IBFD

* 3. SOTTOCASA, Il distacco di personalejn La mobilita transnazionale del lavoratore
dipendente: profili tributariCap. II, p. 39-41
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3.6 Cross-border employees

In this section we deal with the taxation of crbssder employees resident in
Italy, who travel every day to work abroad and vdoone back every day or, at
least, once a week to their home State. If the ey works in a non-EU State, a
special Convention between the two States must dupted, as the special
agreement concluded between Swiss and the Eur@m@amunity in June 2002.
The Agreement is about the free movement of persbims Contracting Parties
have agreed to carry out the coordination of tlseicial security systems by
applying the existing EU legislation on social ségu

The agreement coordinates the rules of the varimatsonal social security
systems, in order to protect the social securigiaite of migrant workers and the
exercise of the right of free movement of EU citize

The legislation ensures to the workers moving withie EU territory:

 equal treatment, according to which each Statedsired to assure to nationals
of other Member States the same treatment andathe benefits reserved for its
citizens;

» the maintenance of the rights and the advantaggsired and the possibility,
therefore, to obtain payment of benefits in theaat& of residence even if at the
expense of another State;

» aggregation of periods of insurance and contigioyt through which the

insurance periods completed in the various Membstie&re cumulated.

An additional requirement is present in most of toaventions signed by Italy
with neighboring States: the residence and theeptEcwork must be located
within the territory precisely established by tRamvention.

The Italian Tax Authorities consider a “cross-bar@éenployee” someone who
daily crosses the border to reach the workplace.

This definition is not accepted in the EU law, morthe conventions signed by

Italy, this interpretation is considered too redive.
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Initially, the Italian legislator planned to exckiguch kind of income from the
taxable income base under Article 38, Para 3 of hat46 of 1998.

After 2002 the exemption method was repealed.

In 2003 a new rule was introduced: the foreign meowas taxed in Italy only
over the limit of 8000 eurowith a series of extensions, that threshold has
remained unchanged until 2011.

In the subsequent tax periods Article 51, Paras8®BIrA was generally applied,
with the conditions and the regime described above.

If the timing period lasts less than 183 days,ittteme effectively received will
be taxed in Italy, according to ordinarily applitabules.

In those case the problem of the resulting doualatton of income shall be
settled by internal rules and conventional measures

At a domestic level, we find Article 165 ICTA, whicprovides for a credit
method for taxes paid abroad in a definitive way.

The conventional rules prevail over the internak®mwhen providing a more
favorable regime to the taxpayer.

Most of the Italian Conventions are based on theCDBModel; in Art 15 it
provides for rule of the taxation in the State e$idence and also in the State
where the activity is performed.

Double taxation is avoided by the exemption metf@dicle 23 A) or by the
credit method (Article 23 B).

In the Italy-Austria Convention and Italy-Francer@ention, the power to tax the
income of cross-border employees is recognized tortlye State of residence.

In the agreement between Switzerland and EU, tbhenie of the cross-border
employee is taxed only in the country in whichstperformed. Swiss makes a
periodic payment to neighboring Italian municipabt

Coming back on the threshold applied in this regismece 2012, it has fallen to
6,700 Euro, this amount was later confirmed for201 Article 3, paragraph 40-
bis of the Stability Law for 2013.

This system pursues three goals: 1) the technioalcd the balancing of the
taxation system; in fact, Article 3 of ICTA affirmthat employees, resident in
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Italy, who receive employment income abroad, akedaon a worldwide base.
The employee will be probably taxed also abroad thedresult would be a case
of double taxation. It would be only partially ngsited by the tax credit system
provided for in Article 165 of the ICTA.

2) financial and economic objectives of attractthg taxable income to lItaly, in
order to avoid that the income produced acrosstnder would be legitimately
"abandoned" in favor of the foreign State by thepkyees, for example by
moving their tax residence in the other Statehias tase, the Italian State would
lose its taxation power on that share of wealth.

3) cultural objective of ensuring the ltalian Stdlat set of knowledge and

learning experiences that frontier workers couldvey to foreign citizers.

3.7 International aspects

While talking about the taxation of cross-bordemptygees, we must consider the
more general contest of international relationshgmd in particular the
conventions concluded between the States to prelertie taxation.
The tax treaties concluded by Italy are widely blase Art 15 of the OECD
Model. According to it, the employment income shlé taxed only in the
residence State, unless it is exercised partlgaabrin this case the income may
be taxed both in the source state and in the nes&dstate. The article gives the
right to tax the income only to the Residence Sfate

- The employee works presently in the source statéefs than 183 days;

and
- The employee is not paid by a resident employénermsource State; and
- The employee is not paid by a permanent establishrok a foreign

company in the source State.

5 B. BIVONA, Frontalieri: ok a proroga fino al 2014 della franigia tributaria, in Fiscooggi.it
21 Febbraio 2013
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If all these three conditions are fulfilled, theame of the non-resident working
in Italy will be taxed only in his residence State.

If one of these conditions is not fulfilled, andcetemployee works both in Italy
and in his residence State, the result is thas#mee income will be taxed in both
contracting States. In this last case, the waysvtod double taxation are in Art
23 A and 23 B of the OECD Model. They provides faro methods: the
exemption method and the credit method. Accordinghe exemption method,
the Residence State will not tax the income, thltb® taxed in the Source State;
according to the credit method, the Residence Staltegive a credit to the
taxpayer of the same amount of taxes paid abroddeirSource State. Italy has
adopted this last method in most of our bilatenedties.

Some of them provides for the exemption method ahlyhat income is
effectively taxed in the other contracting StatéisTis the case of the treaty
between Italy and France.

We have already seen the case of the Italian eraplasorking abroad: he will be
taxed in his Residence State, so in Italy, onbllithe conditions of Art 15 of the
OECD Model are fulfilled.

Otherwise, if one of these conditions of Art 15 tbe OECD model is not
fulfilled, he will be taxed in both Contracting &ta. In Italy, the tax will be levied
according to Art 51, Para 8-bis if the employeeysta Italy for less than 183
days in a 12-month period; on the contrary, iféhgployee stays in Italy for more
than 183 days, the ordinary regime will be appliEide resulting double taxation
will be solved through the credit method.

The Italian Tax Authorities have interpreted theB31ldays clause” including
holidays, weekly rest, and other non-working daggardless the place in which
those are spent. The criterion of the physicalges is so abandoned.

Some of the treaties do not include the modificatd Art 15 after 1992, we find
the consideration of the fiscal yedr instead of ‘any twelve month period

commencing or ending in the fiscal year
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There is not a clear definition of the term “emm@dyin the Model. This could
create problems of double taxation. Let us condidercase in which the formal
employer, who pays the remuneration, is residentha State of employee’s
residence, and the real employer is consideredotiee resident in the Source
State. The result is that the employee could bedanly in the Residence State,
where one of the conditions of Art 15 of the OECDd¢d! is not really met, so it
IS necessary to give a proper definition to thenteused in the Model.

The principle of the “substance over form” shallused to solve those cases. It
must be considered also in the qualification of lypent income, in order to
distinguish this from professional income.

The employer shall be that one who has the effeatontrol over the employee’s
performance. Where a solution cannot be foundntbtial agreement procedure
is the only possible option.

According to treaty provisions and Art 165 of ti&TA, the double taxation of
the income is thereby eliminated through the taditrgranted by Italy for taxes
paid abroad. The amount of taxes paid abroad,aetefor the tax credit, must be
reduced proportionally to the part of the incoméualty taxed in Italy on the
basis of the current special tax regifhe

The taxation of a non-resident in Italy will be pitide even if only one of the
requirements above is not fulfilled. The tax regiamplied in Italy will be the

ordinary one.

In some recent cases (as No. 29455, 29456, 2948K82 29459, 29460 and
20461 of December 2008) the Italian Supreme Cdated that Italy could levy

taxes even on the sole basis of the treaty prawssiorespective of the exemption
method provided for in the domestic ’wAll these judgments are related to

reimbursement claims filed by non-resident Itakiitizens employed in the Italian

% p. STIZZA, Il quadro normativo relativo ai redditi di lavoroipendente “transnazionale”in
La mobilita transnazionale del lavoratore dipendergrofili tributari, Cap. X1V, p. 495
> A. PERSIANI, Foreign Employment Income in the Italian Tax Sgttin 64 Bull. Intl. Taxn
8/9, 2010, Journals IBFD

60



railway company and exercising their employmenSwitzerland. Under Art 19
of the Italy-Switzerland treaty, the exclusive taxpower in this case is attributed
to the State that makes the payments.

At a domestic level, Italy can levy taxes only meame derived from activities
exercised in Italy, so the Supreme Court has ddcme the sole base of the
Treaty.

In this case, éven in the presence of the internal ru(ssll valid in relation to
other States, in the absence of any bilateral aggaty which limited the power
of taxation of the Italian State through the medkamof exclusion of income from
employment from the taxable bggse through the tax credit systemdhe Italian
State, in the Convention, has reclaimed its powetagation and the other
Contracting State has declined to exercise it, otige recognized by the internal
ltalian regimé .

In this case Art. 19 of the Convention betweenyltid Switzerland applied and
it is not entirely comparable to the internal stamld According to Article 19,
paragraph 1,the remuneration, including pensions, paid by a tGunting State
or a political subdivision or a legal independensiitution governed by public
law of that State, either directly or by drawingifin a special fund, to a person
possessing the nationality of that State in respéskrvices rendered, present or
past, shall be taxable only in the Contracting &tathere such remuneration

comes frorh

The Supreme Court affirmed that:

1) the requirement to tax an income is the "possessd income in cash or in any
other kind from any source, or of any kind includedone of the categories
specified in the Tax Cod&"

2) the legislator has identified three criterigefitorial connection to regulate the

exercise of "fiscal sovereignty":

%8 Cass. Sez. trib., 23 Settembre 200,. n. 19154
%9 Art 3, comma 1 ICTA
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- The criterion of residence, under which the globeome of the resident is to be
taxed in Italy;

- The criterion of territoriality of income produtieunder which the income is
taxed in the state of the production;

- The origin of the income criterion under whicle tfax is based on the nationality
of the paying institution;

3) it affirmed that'if every requirements is fulfilled, income frommayment is
taxed under Art. 19 of Italy - Swiss Conventiortjfied and enforced by Law
23.12.1978 n. 943, so it should therefore be tamede State of origin®

The provision of the Convention gives relevancetiie nationality of the
employee and the employer who pays. No relevangén to the residence, that
is a central requirement in the domestic law.

Furthermore, Switzerland is considered a tax hacethere is a presumption of
the keeping of residence in I1t&ly However this rule was not present in our
system at that tinf& The Supreme Court interpreted this rule as ahestic
interpretation provisiolf, but some doubts still rem&rh

The Supreme Court affirmed that the Convention gjieltaly the power to tax,
but the international scholars generally consitlat the Treaties do not create this
power, they only attribute the rights to tax betwé#®e Contracting States.

The absolute prevalence of the treaties over thmeegdtc rule of the exemption
valid at that time, is viewed as inappropriate bgnm authors. One of the main

reason is the existence of art 169 ICTA, that mf§ithat the Income Tax Code is

0 Art 2, comma 2bis TUIR: “Si considerano altressidenti, salvo prova contraria, i cittadini
italiani cancellati dalle anagrafi della popolazaesidente e trasferiti in Stati o territori disieda
quelli individuati con decreto del Ministero detfenomia e delle finanze, da pubblicare nella
Gazzetta Ufficiale

®1 The provision was introduced in ltaly by the &btdf the law n°448 in December 1998, the case
considered is before that date

2 A. PERSIANI, La tassazione del reddito da lavoro dipendente tatesall’estero tra taxing
rules di fonte convenzionale e norme interne dineieme,n Dir. Prat. Trib. Intel.,p. 1687

83 According to the Author the provision has someacldiffereces that distinguish itself from a
tipical authentic interpretation provision. Regaglihis subject, see G. MELIE|nterpretazione
nel diritto tributario, Padova, 2003, p 474 e ss.
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applicable, if it is more favorable to the taxpayeren if the internal provisions

are in contrast with an international conventfon

Coming back just briefly on the foreign tax credliethod, we said above that it
gives the possibility to the Italian employee whorks abroad and has paid taxes
abroad, to deduct from the tax due in Italy acaugdio the world wide income
principle, a portion of the taxes paid abroad.

It is necessary that foreign-source income is icdened part of the income
taxable in Italy. The income shall be deemed “fgm&ion the reciprocal basis of
those contained in Article 23 of the Tax Code: plece of employment criterion.
Conventions to prevent double taxation signed Iglyltcan ignore these
definition$®. It is also necessary that the tax paid abroadagws similarities to
the Italian tax levied on that income. The paymathe foreign tax must have
been concluded definitively.

Article 165, Para 4 Tax Code provides that the dagdn should be calculated in
the same tax year in which the income is produtedaal.

If the foreign income is produced in multiple Stt¢he deduction will apply
separately for each State. This rule is calleetr ‘Country limitatiof®®.

According to Art 165 ICTA, the deduction shall bade within the limits of the
ratio between foreign earnings and total incomaliaih rules will be used to
quantify the foreign income and the total income, arder to operate with
homogeneous quantities. The foreign income wiltakeulated under Article 51,
Para 8-bis TUIR, if all conditions are fulfilled.

Article 23 of the Tax Code allows to deduct theefgn tax directly from the tax

due in Italy relating to the income from emploympatformed abroad.

® A. PERSIANI, La tassazione del reddito da lavoro dipendente tptesall’estero tra taxing
rules di fonte convenzionale e norme interne dneieme,n Dir. Prat. Trib. Intel.,p. 1694
% P. L. CARDELLA, Il foreing tax credit ,in La mobilitd transnazionale del lavoratore
dipendente: profili tributariCap. XllIl, Padova, 2006, p. 422-423
% P, L. CARDELLA, Il foreing tax credit ,in La mobilitd transnazionale del lavoratore
dipendente: profili tributaricit., p. 430 e ss.
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The credit is limited to the lower between the patd abroad and the Italian tax
that is levied on income earned abroad. Article h&S a wider application than
Article 23.

PART 4
EU TAX LAW RELATING TO THE INCOME OF CROSS-BORDER
EMPLOYEES

4.1 Introduction and the main findings of the E@gJarding taxation of cross-

border employees

As illustrated above, the internal taxation rulesvén to deal with a second
regulatory level, that it is contained in the im@ional conventions to avoid
double taxation, in particular when the case ingsl$tates with which a DTC is
in force.

There is a third level of regulation, the EU level.

In the EC Treaty we found Article 3, let. h) whiektablished the principle of the
“approximation” of the national legislations to thextent required for the
functioning of the common market, and Article 94 tbe EC Treaty, which
provided for the authority of the Council to issuéth unanimous deliberation, all
the directives for the approximation of the natiosystems and rules, which have
a direct impact on the establishment and functigoiithe common market.

The harmonization of rules about the taxation ofpllyment income was
withdrawn in 1992, due to the opposition of somete’.

7 G. MELIS, I redditi da lavoro dipendente e il diritto comuanito, in La mobilita transnazionale
del lavoratore dipendente: profili tributarRadova, 2006, Cap. I, p. 1 e ss.
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The principle of non-discrimination has been depebb with great precision by
the ECJ and it should inspire the domestic leg@iatThe non-discrimination
principle has affinities with the purpose of thgiative harmonization.

The non-discrimination principle in the field of playment is achieved by
Article 39 of the TFEU, which refers to the freedamestablishment of people
within the EU territory.

Article 43 and 48 of the Treaty are important imsteense, they guarantee the
freedom of establishment, that is an implementatbrthe principle of non-
discrimination.

The principle of free movement regards also emm@esy¢hey have the right to
carry out an activity for and under the directioh athers, in return of a
remuneration: any discrimination based on natityalhall be abolished, with

regard to employment, remuneration and any othecgmditions.

The ECJ talks about direct, indirect or reverserdignation.

We have direct discrimination when an internal mfl@ Member state establishes
a discriminatory treatment based directly on natiibyy that is the object of the
EU law protection. This form of discrimination isone intense for legal persons,
the discrimination is based on the location of plateffective management.
Indirect discrimination occurs when the internabypsion discriminate some

situations on the base of a different element, idfatrs indirectly to nationality.

This item could be the tax residence.

In Zurstrassercas&®, the law of Luxembourg subordinated the joint timof
married couples to the condition that both of theere resident in Luxembourg.
The ECJ found the rule inconsistent with Article B8cause this condition can be
met more easily by someone who is a national oebuxourg.

There are actually different situations betweenidesgs and non-residents.

Residents are generally taxed on a world-wide basik the possibility to deduct

% CGUE, 16 Maggio 2000, C-87/98urstrassenin Raccolta,2000, p. 1412 ss.
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certain expenses in the State of residence. Thaegmois to determine when the
position of a non-resident becomes comparableabdhan entity resident in the
State.

In the famousSchumackefcase, a Belgian citizens produced in Germany most
of his employment income; in Germany he was treated non-resident, while in
Belgium had no taxable income, and he was notifepdal for personal
allowances.

In the casaVNielockx,a Belgian citizen, resident in Belgium, producédast all

of the income from his employment carried out ia tetherlands, he could not
constitute pension reserve in the Netherlands uthgesame conditions provided
for the residents of the Netherlands.

In the Zurtrassencase, as mentioned above, a Belgian citizen regidh
Luxembourg, which receives almost the entire incameuxembourg, could not
benefit from the splitting provision, because lpssse was resident in Belgium.

In such cases the ECJ has treated the conditionsrefesidents in the same way
of those of residents and it considered the intemwlas deduced discriminatory

and inconsistent with the EU legislation.

In Wallentin® case, a German citizen had received as taxalen@only a salary
as trainee in a Swedish church, this compensagiéaxied with a withholding tax
at 25% rate, without the benefit of any deductitgt is granted to Swedish
citizens.

The non-resident entity that produces income mamtpe state of Source, cannot
benefit from deductions related to his personaiagibn nor in the state of Source
(because he is not a resident there), nor in thte Sif their residence because
there is not any taxable income. According to th€JEthis condition is
unacceptable and discriminatory.

%9 CGUE, 14 febbraio 1995, C-279/98chumackeiin Raccolta,1995, p 225 e ss.
O CGUE, 1 luglio 2004, C-169/08yallentin,in Raccolta
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In Gerrits€* case, a non-resident produces only a partial ieconthe State of
source. The court believes that the non-residewittat source for income earned
in the state of source, must be able to deducexpenses connected with their
activities. Furthermore, the tax applied to a nesidgent must be less than, or
equal to that which would be applied to an indiabdwho is resident, if they are
in a similar situation, applying the progressiveteyn of rates which is in force in
Germany.

In Asschef? case, a Dutch citizen resident in Belgium, workethe Netherlands.
He is taxed in the Netherlands, as a non-resiggnd, rate higher than the rate
applied to residents. The court considers thahig ¢ase there is a discrimination

between the citizen resident in the Netherlandsthadutch citizen non-resident.

In Gschwind® case, the Court allows the internal provision fes for the
splitting for non-resident couples, under the cbaodithat they produce in the
Source State the 90% of their taxable income, at the income in the state of
residence is under a certain limit.

In De Groof* case, there is a case of restrictive discrimimatibhe State of
residence excludes one of its residents from cetianefits, for the fact that he
has produced income in another Member State.

In Danner® case, the ECJ considers the discriminatory prowisif a Member
State which prevents non-residents to deduct feotalile income social securities
contributions. This limitation is only possible tiie State provides for the non-
taxation of pensions paid by the non-residents.

|76

In the judgmenMeindl’®, an Austrian citizen, resident in Germany, marti@@n

Austrian woman who lives in Austria, cannot benebim the joint tax even if he

" CGUE, 12 giugno 2003, C234-0Gerritse,in Riv. Dir. Trib.,2004,1ll, p 187 e ss. Con nota di
B. E. PIZZONI,Ancora in tema di trattamento impositivo differertaitra soggetti residenti e non
residenti: Gerritse (e Wallentin)
"2 CGUE, 27 giugno 1996, C-107/94sscherjn Raccolta,1996, p 3091 e ss.
"® CGUE, 14 settembre 1999,C-391/&&chwind
" CGUE, 12 dicembre 2002, C-385/@ Groot
> CGUE, 3 ottobre 2002, C-136/0Danner
® CGUE, 25 luglio 2007, C-329/08eind|
67



produces joint taxable income in Germany, and hie received more than 10%
of the income of the couple in Austria. The Coudnsiders this provision
discriminatory if the income received by his wife non-taxable income, which
makes the position of someone who lives in Germaitly his spouse resident,

comparable to the situation of a resident who lgsgouse who is not a resident.

4.2 Domestic rules and the ECJ principles

Italian law does not seem to be in contrast wite chumacker doctrine,
especially regarding the notion of tax residenagicke 2, Para 2 of the Tax Code
provides a large definition of residence, a nondess that produce most of his
income in Italy will be included.

Art. 23 of the Tax Code regards the income fronivdigts carried out in Italy, as
compensation of employees, that is received aretitax Italy. Article 23, Para 2,
letter b) considers taxable, the income paid byState, by people resident in the
State, or by permanent establishments in thedeyréven if it is the PE of a non-
resident entity.

The taxation of employment income does not makierdihces between residents
and non-residents, both regarding the determinabibithe tax base, and the
application of withholding payment provided for Article 24, Para 1, of the
Presidential Decree n. 600 of 1973.

There is discrimination between residents and msidents regarding the
deduction of expenses related to the productiomaime. Some deductions are
not recognized to non-residents.

Those kind of incomes which are similar to thosemiployment income (Article
50, Para 1, letter c-bis), are subject to a wittimg tax of 30%, if the income is

received by a non-resident.
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A non-resident cannot benefit from the deductiorsvided for in Article 11 of
the Tax Code, nor from the progressive rate. Thégronination is in clear
contradiction with the principles enunciated by @®urt in Gerritse sentende
Anyway, according to Art 1, Para. 1324 of Law n62¥ 2006, deductions for
dependents referred to in Article 12 of the ICTArev@rovided to non-resident
employees for the years 2007, 2008 and 2009 orlyey did not receive a net
income higher than the threshold set out in ArtA&a. 2, and only if they did not
enjoy, in their residence State, any tax benefittee to family.

We have already said that residents who engagdaregyn work for more than
183 days in any 12 months are taxed accordingeaal#écree of the Ministry of
Labour.

If the employee receives less than the standaatysatated in the decree, there
would be a breach of Article 39 of the CEE Treaty.

In fact, the scheme would be a disincentive toctimeying out of work abroad.

If it is not applicable the regime established bytidde 51, Para 8-bis), for
example because the temporal condition is notlidfj the ordinary regime will
apply.

The tax credit is granted in Italy to the extentlaf ratio between foreign earnings
and comprehensive income, the result is that thbdsit of the rates of the two
States will be applied.

This rule is still justified by the ECJ in Giff§ case, the Court in that case
determined that the higher rate resulting fromapplication of the tax credit, is
not contrary to Article 39 and 43 of the Treaty.

However, the method of calculation must be ablectmsider all personal

allowances recognized by the state to its residents

The role of the Court of Justice in the proceskasmonization of direct taxation,
is considered extremely significant by the legislat by the Italian Courts and by

the Italian government.

" G. MELIS, I redditi da lavoro dipendente e il diritto comuanito, in La mobilita transnazionale
del lavoratore dipendente: profili tributargit., Cap. I, p. 26 e ss.
® CGUE, 19 novembre 2009, C-540/07
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The principle of non-discrimination establishedtbg Court affects every internal
rule that makes less favorable the exercise ofcinity by a foreigner in the
Italian State with respect to the condition of talidn citizen, and the exercise by
its own resident of a work in another Member Stateler conditions less
favorable than those provided in the event that dlotivity was carried out in Italy
(restriction).

The sovereign power of the States must be respeaxtthe principles developed
by the ECJ. Also international treaties must be matible with the Community
rule.
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INTRODUCTION

The taxation of investment income is a stronglyaded) issue in Italy. Hence the
Italian taxation system seems to be unfair witlpees to earned and unearned
income. Therefore, income from financial assets @aseally subject to flat
withholding or schedular taxes and are not includedhe taxable base of
personal income tax; income from immovable propeatg either taxed by
schedular taxes (and not included in the taxabke)ar taxed on a fictional
taxable base, which is in most cases lower than niaeket value of the
immovable itself. The progressivity of the Italitax system is limited to income
from employment and business, included with respecthe effective earned
income in the taxable base of individual income. tkis unequal situation is

made even worst by the high level of tax evasion.

In structuring a similar taxation systémith respect to income from capital assets
the principles of certainty, neutrality and simfijicof taxation prevailed on the
ability to pay code. The mobility of capital waspapached in the sense to
privilege income from capital in order to avoid ttap flight and to attract
investment. Consequently, taxation on capital ineas lower than on earned
income; it seems to be easier for the State andattfgayer as no assessment is
required; it is neutral with regard to the choideinvestment of the individual,
who is taxed with the same tax rate for almost yugpe of investment he

decides to do, not depending on the amount of ikcbenhas perceived.

This discrimination between income from capital amcome from employment
and business is one of the most important topicthefelection campaign that
involves Italy during these days. Some politicipnsposed a stronger taxation on

financial asset, others talks about the introdmctiba general wealth tax.

! Which was defined a “dual system” by F. Tesaistituzioni di diritto tributario, Parte SpeciaJéadova, 2012, p. 7
1






Chapter 1

GENERAL PRINCIPLES AND STANDARDS IN TAXATION OF

INVESTMENT INCOME OF INDIVIDUAL: DOMESTIC SYSTEM

1.1 The notion of income; income from immovablepgaxy and from financial

asset

The Uniform body of law on income tax (hereinatttBIT?) does not establish a
definition of income. According to art. 1 UBIT, iome is relevant to the tax law
if it derives from one of the typical source definie Art. 6, so the notion of

income depends on the source that gives rise tartbame. The UBIT has a case
by case approach, determining all the taxable imcama precise and detailed
way. But looking at the rules of the law it is pibés to evaluate the notion of

income used by the Italian legislator.

Firs of all, it must be noticed that the notionidome is included into the notion
of wealth increase, but the opposite is not trgeaa all the wealth increases can
be considered income. To be considered income Hhwaarease has to be linked
with the taxpayer, in the sense that it has toveefas a consequence) from a

source related to the taxpayer him&elf

Historically Italian law taxed incomes that areedity produced by an effort or an
investment of a personlt was required a direct connection between tivere
and the taxpayer, so that income deriving from siccel sources should not be
taxable. But a recent reform changed the appro&elgislative Decree no.

461/1997 modified the residual category “other med, introducing a general

2 Approved by President of Republic Decree no. 94961

® Which are: estate income, capital income, emplynirome, self-employment income, business incom ather
income.

* See G. Falsittaylanuale di diritto tributariq Parte specialePadova, 2010, p. 15

® See G. CorasanijtDiritto tributario delle attivita finanziarie Milano, 2012, p. 10, G.Falsittddanuale di diritto
tributario. Parte specialequoted, p. 2
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clause about the taxation of capital gains. Acewydio this new rule, also
occasional capital gains shall be taxed (not opcalative ones). This evolution
brings the best literature to say that now, to hawaencome, it is not necessary
that it derives from a specific productive sourgeas a result of a source which
had a preeminent influence in determine the exigtex the income. It is simply
needed that the activity of the taxpayer waesmdicio sine qua noaf the wealth
increas@ Now we can say that, even if the principle it thdlow of wealth can
be considered income only if the law defined it aas income, quite all the
taxpayer’s wealth increases can be subsumed i@bitine hypothesis of income

stated by the lalv

So, the concept of income seems to be similar @éonthtion of income given by
Haig and Simmons: value of taxpayer's wealth atehé of the taxable period +
consumption during the taxable period — value @ tlixpayer's wealth at the
beginning of the taxable period. But there is apaonant difference between the
two notions: the Haig-Simmons definition considesome also the higher value
of the assets even if it is not realized, instéeditalian notion does not consider a
capital gain an income until it is realized, byesal by another event. The not
realized capital gains shall be taxed only if thisr&a specific rule establishing
taxation. With respect to individual taxation, s tax system is based on the

cash method, not on the accrual method, with tlce@tion of business income.

Defining the concept of estate income is simplas iincome that derives from

real estate. An exemption is established with @dar dwellings used by the

® See G CorasanitDiritto tributario delle attivita finanziarie quoted, p. 25, G. Falsitt¥anuale di diritto tributario.
Parte specialeguoted p. 17-18

" Indeed the general clause of Art. 67, parf) 1JBIT, according to which occasional self-employmercome and
income deriving from obligations to do somethingt to do something, to tolerate something, coutduite any kind
of income.
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owner as abitual abotleln some exceptional cases capital gains derivexh f
sales of immovable properties shall be taxed, hsrahcome. More deeply, Art.
67 UBIT considers other incom#: capital gains realized through division into
lots of lands or executions of actions to make tlenling areasii) capital gains
realized through transfer on estates purchaseduidtr  or less years ago, not
included inherited those and dwellings having besed as main habitation by the
seller or his family for the most part of the peérioetween purchase and transfer,
and in any case capital gains realized throughsteas of lands considered
building areas at the moment of the transfer. Trevipus law stated that all
speculative sales of immovable properties shalltébeed, but the concept of
“speculation” was considered too uncertaow, ruling precisely the matter, the
legislator has established a sort of presumptiospetulation, with no possibility

of counterproof.

The definition of capital income is more complexndncial asset income are
divided in the categories of capital income andgeothcome. More deeply, capital
income includes all the income deriving from théngsof capital, inasmuch art.
44 TUIR does not require a valuable consideratioorder to qualify an income
as a capital incom® whereas capital gains are numbered among otbemie.
The problem is to find the limit between capitaingand capital income with
respect to “positive differentials”, which can bkoeated in both of them. To
distinguish any criterion between the two categoiies necessary to look at the

event giving arise to the income: if the differahis due to an uncertain event, it

8 The form of this exemption is to concede a deducih the same amount than the cadastral renteofimovable
itself.

° See G. Falsittaylanuale di diritto tributario.., quoted, p. 228

19 See F. GallolLa nozione dei redditi di capitale alla luce del D.Ig&l novembre 1997, n. 46in Dir. Prat. Trib.,
1998, p. 1225
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shall be taxed as a capital gain; otherwise, ifitleeme is the consequence of a

certain event, it means that it is a capital incbme

1.2 Taxation of estate income

The taxable base for estate income is determineth@iasis of the cadatastral
valuation of the real estate, if the real propéstyot leased. The cadatastral rent
is usually very low with respect to the market \eabf the lot or of the building:
this fact consents a very low taxation of immovateperty with respect to the
income tax. If the real property is leased, thealbdex base is determined on the
basis of the leasing rent, reduced of 15%. It & glossible for the lessor to
choose a different type of taxation, not on assessiout by schedular t&x This
opportunity was provided in order to reduce theesas tax evasion in the estate
renting sector. The law establishes an increasaxation for dwellings which are
not use as abitual abode but are kept availattleetownet®, in order to incentive
owners to rent their immovable properties. It i$ allowed the deduction of any
expenses, as the cadastral rent is consideredltaeall the costs related to the
real estate; with regard to rented dwellings, #uction of the taxable base of

15% has to be considered as a virtual flat dednafaosts.

1.3 Taxation of capital income

To determine the taxable base of capital incone eéquired to look at the gross

income, as it is not permitted any deduction oft€@nd expens&s The law

1 G. Corasaniti said that to separate capital inctioma capital gain it is necessary to look at thecess generating the
earning: if it is composed only by one operatio® have a capital income; if there are two differeperation of
purchase and sale, it means that we have a cgpitalSee G. Corasanibjritto tributario..., quoted, p. 49

12 5ee Legislative Decree 23/2011, art. 3.

¥ See Art. 41 UBIT.

14 See Art. 45, co. 1, first sencence, UBIT.



provides different rules for earnings from partatipns in companies and for

interests.

With respect to earnings from participations in alegntities subjected to
corporate income ta there was a radical change after a reform enact2603.
Before 2003, in order to avoid double taxation widends, the shareholder was
allowed to deduct from his income tax an amountespondent to the tax paid by
the company for the part that can be referred ¢ostiareholder’s participation.
The income tax paid by the company was a sort wheck of the income tax the
shareholder would have paid after the distributdrdividends. After 2003, the
exemption method was adopted: dividend perceivemm frcompanies are
exempted for 95% if the recipient is another conypawith respect to individuals
different rules shall apply as the individual isxsmlered to have a relevant stake

in the company or is not.

It is considered to have a relevant stake in a emyphe shareholder who has a
participation representing 5% of company’s paidzapital or 2% of voting rights
in the general meeting when the company’s shaeeisted in regulated markets,
or a participation representing 25% of company'sdqg capital or 20% of
voting rights in the general meeting for others pames. Dividends from
company in which the shareholder has a relevakestae partially exempted:
they are included in the taxable base only for 8% df their amounrf. With this
method it is given only a partial relief to econondiouble taxation, as the same
income is taxed in the hands of the company andiapg, in the hands of the

shareholder. This partial double taxation is jiestifoy the fact that in this way it

5 In Italy some legal entities are subjected to camypincome tax even if they are not companies. This

consequence of the 2003 reform which was partigl. 28 TUIR numbers legal entities subjected to pany income
tax: they are resident companies with limited lifgi resident entities, included trusts, which rgaon a business,
esclusively or prevalently, resident entities, ualgd trust, which do not carry on a business eselysor prevalently,

non resident entities, with or without legal perasidy

16 A creditable withholding tax at 20% is levied.



is possible to recover progressivity that the comf® income tax does not

establish, as it is proportiodal

Dividend perceived by shareholders who have netevant stake in the company
are taxed by withholding at a 20% r&ten this case economic double taxation is
not avoided at all: we can justify it considerihg tow tax rate and the fact that in
that case we can distinguish clearly the compaimgeme, derived from business
activity, and the shareholder’s income, whoseeliiake in the company may be
considered as a pure investment, not depending anithe business income of

the company, but also on others factor, i.e. spdioel reasons.

The same rules that apply to dividends are estaddligor income from financial
instruments similar to sharésand income from profit sharing agreements which
payment due is capital. A financial instrumentasmsidered similar to share if its
remuneration is utterly made up of participatiomprofit of the company itself, of

a company belonging to the same group or an aifiairelation to which the

financial instrument was issued.

With regard to interest, rules are simpler, becdbsee is no problem of double
taxation. Interests are quite always taxed by vaitting or schedular taxes at
20% raté®, either from current or postal accounts or fronmd® Exceptions are

established with respect to government securiiegeid by Italy and other States

" Even if, according to G. Falsittianuale di diritto tributario.., quoted, p. 169-170 this double taxation seenteto
unfair.

18 Law Decree 138/2001 has recently reorganized akedtes of financial income, equalizing them a¥%2®ee G.

CorassanitiDiritto tributario..., quoted, p. 100.

¥ The company law reform of 2003 introducted ini#tallaw a new category of securities, the finantiatrument, for

which the company bylaws can provide different deas with respect to shares and bonds. They cauldefined as
similar to shares or similar to bond considering sk espressed by the security itself.

2 Before 2011 there were different rules for differkind of interests: in some cases the tax rate 125%, in other
cases 27%. In order to simplify the system andvtmdatax arbitrages, a recent law equalized tagsran interest at
20%. See nt. 16.
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included in the so-calledhite listand less important bonds, which are taxed at
12,5% rate. This different treatment is due towiieto preserve an advantage for
buyers of treasury bills as an incentive to inuassuch bonds. It is established
that late payment interests and deferred paymésteists are not capital income,

but they are income of the same category of thenmecfrom which they derive.

Other capital income are: perpetual rents and drparpetual services, payments
due for guarantees, earnings deriving from mutuatl§, earning deriving from
repurchasing agreements and securities lendingmas included in capital paid

out as a fulfilment of life insurances.

1.4 Taxation of capital gains

With respect to capital gains, as they are reptedey differential values, it is
allowed the deduction of related costs and experesespt for interests. This
different regulation could bring to arbitrages aimiat allowing the deduction of
expenses requalifying a capital income as a capaal, but this seems really

difficult as there is a clear criterion (event aagshe differential) to distinguish.

For the purpose of analyzing rules about capitalggenerated with respect to
participation in entities, we must note that p@pation in resident partnerships
are included in those which can give arise to atalpain, whereas earnings
deriving from resident partnerships are not consdecapital income. This

difference is due to the different approach useavtid economic double taxation

2L Which is a list, approved by Minister of EconomydaFinance Decree containing all the States whildwa an
adequate exchange of information. Now this listmaisbeen already issued: the black list, which Ipeirs all the States
not allowing an adequate exchange of informatiabsstutes it.
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for resident partnerships, the look through appiadnstead of the exemption

method provided for companies.

Capital gains derived from transfer of participatid the seller is a company, are
exempted for 95%, in parallel to what is establisfa dividend$®, if particular
conditions occur at the moment of the realizaflotthis regime is called
participation exemption).

Capital gains from realization of participationriséerred by an individual are
subjected to the same rules explained for dividemkdastly it is required to
distinguish between relevant and non relevant @pédiion; if the participation is
relevant, capital gain is partially exempted; i€ tharticipation is not relevant,
capital gain is taxed by schedular tax at 20%. Bmules are established for

financial instruments similar to participation gmfit sharing agreements.

This symmetric treatment for dividend and partitigpa capital gain is due to the
similar nature of the earning itself: as the cdpgain is supposed to reflect
earnings the company has not distributed yet, deioto realize the accrued value
of the participation the shareholder has the chimicsell the participation itself or

to receive dividends.

With respect to sales of bonds or others securittegch can give arise to
interests, capital gain are taxed by schedular #x20% (or 12,5%),

symmetrically to interests.

22 The look through approach consists in the tramspar (for tax matters) of the partnership, so ttsaincomes are
directly imputed to the partners. See Art. 5 UBIT.

% Even if there is a significant difference: it istrpossible to deduct costs related to participag@empted from
taxation if it generates capital gain (and it i$ possible to deduct capital losses), whereaspibssible to deduct those
related to partipation giving arise to exempteddi#ind (see art. 109, c. 5, UBIT).

2|t is necessary (see art. 87 UBIT): a minimum hajdberiod of the participation (1 year); the cléisation as fixed
asset in the first year the participation entergd balance sheet; the participated company slstlba resident in a
black listed State; the participated company stelty on effectivly a business (these two lattanditions shall have
existed for three years before the realization).
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Rules for capital losses are strictly connectetthése for capital gain: with regard
to capital losses derived from realization of reletvparticipation, they can be
used to offset capital gain of the same type aayg tan be carried forward for the
following four years in the same proportion the italpgain should have been
taxed (49,72%). Thus, capital losses derived frealization of non relevant
participation can be used to offset capital gainthe same type and they can be
carried forward for the following four years foretthotal amount. In this case it is
necessary to indicate the loss in the tax returthefyear the loss was realized.
The same rule applies to capital losses derivenh frealization of bonds and

others securities taxed by schedular taxes.

According to the ordinary regime applicable to talpigains, they shall be
reported in the tax return (even if they are natuded in the taxable base) and

the taxpayer himself shall pay the schedular tax.

In order to make simpler for the taxpayer all the obligations related to income
generated by financial assets, Legislative Decoe@®1/1997 has introduced two
different way of taxation of these incomes. Theadigular tax regimes apply

only if there is a choice of the taxpayer.

The individual asset administration regime applfethe taxpayer deposits the
securities upon an authorized intermediary. Thisoopcould be realized only for
non relevant participation, bonds and others seesriand derivatives and it
allows the offset between capital gains and cajoisdes of different types. The
intermediary becomes withholding agent of the tgepavho does not have any

tax obligation.

The individual asset management regime appliehaef taxpayer entrusts the

management of his savings to an authorized inteanedUnder this regime
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capital gains are taxed even if they are not redlibut only accrued. The
schedular tax shall be paid at the end of the taxpériod by the intermediary-
withholding agent. It is possible to offset notynohpital gains and capital losses,

but also capital losses and capital income.

With regards to collective asset management by ahfiunds, the rules have been
recently modifie® in order to tax capital gains only at the momefitthe
realization in the hands of the taxpayer and nogémwthey have accrued in the
hands of the mutual fund itself. This correctiordige to a reverse-discrimination
between resident mutual fund and non resident-haimad mutual fund: the firsts
were taxed on the accrued income, instead the latteéhe realized income. But
this modification created another discriminatiorivieen the individual and the
collective asset management regime. In fact, wiseeaase of collective asset
management taxes are levied on the realized incdhee,individual asset
management regime provides taxation with respecacdmrued income. Some

authors hope a restatement of the matter

1.5 Estate income and financial income earned 8iyitdual entrepreneurs

Entrepreneurs-natural persons are subjected terelift rules with regard to assets
that could generate estate income and capital iscomcapital gains, if these

assets are related to the business. Indeed, thieebascarried on has a force of
attraction on all the other income categories,hsd &ll the income is considered

business income.

If an immovable property is an asset to which pobidm or exchange of the

business is directed or instrumental to the busiitsslf, it is necessary to apply

% See Law Decree 138/2011, Art. 2, par. 28-34
% See G. CorasanitDiritto tributario..., quoted, p. 110
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rules to calculate business income also to thesetsadf the real estate is owned

for others reasons, not related to the businesstaked with the ordinary rules.

With respect to financial asset, the partial exéomptegime provided for relevant
participationé’ shall apply to all the dividends and to capitainga(and losses)
respecting the conditions provided by Art. 87 UBfdr the participation

exemption regin@

1.6 Tax treatment of trusts

As art. 2 of the Hague convention on the law ajpplie to trusts and to their

recognition explains, “the term "trust" refers teetlegal relationships created -
inter vivosor on death - by a person, the settlor, when ads®te been placed

under the control of a trustee for the benefit diemeficiary or for a specified

purpose”.

Italy is a civil law system: for this reason, l&li law had some problems with
regards to recognition of trust, as it is diffictdt correctly qualify the trust deed
and to admit that the trustee’s assets and theftrnd are separated with respect
to liability towards creditor. However, according tase-law, we can say that
trusts are generally recognized in ltaly as a ntktto earmark a wealth to a

particular aim or to particular persons.

Some problems about trust arose also with respeetxt matters. In fact, Art. 73

UBIT considers resident trusts as legal entitidgestied to corporate income tax,
but it is pointed out that if the beneficiaries aested, income earned by trusts is
attributed to beneficiaries themselves. Nevertlselas the existence of the trust

assumes a discretionary power of the trustee tobwtk trust earnings to

" |n this case the withholding taxes levied are itadxe
% See paragraph 3.2.
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beneficiaries, if the beneficiaries have an uncoowial right to receive trust
incomes we must notice that this is not a trust,dsuagency. In this case trust

does not exist, but tax law assumes its existence.

In case of attribution of trust income to the vdsteneficiary, the income is

gualified as a capital income according to Art.UBIT.

1.7 Other taxes on capital assets
Italian law levies also other taxes on capital tssse

An inheritance taX was re-introduced in 2006 after abolition in 20@1s levied
on the part of the inheritance acquired by any aed legatee, with exemption up
to a fixed amouri? of inheritance value (we can say that this tasuisstantially
levied only on big wealth). An exemption is grantedparticipation granting the

control of the vote majority in the general meetirig resident company.

A local estate tax (IMU) was recently introducedoirder to enforce the fiscal
federalism (art. 119 Cost.), even if the debt srefi 2011-12 brings the legislator
to dispatch a big part of the revenues to the Slislie is anad valoremtax levied
on dwellings, building areas and agrarian landse #x base is the cadastratal
rent of the estate, multiplied for 160 and mulegliagain for different coefficients
depending on the kind of real estate. The taxig®4% for dwellings used by
the owner as abitual abode, 0,76% for others regpeasties and they can be
increased or decreased by Municipalities. Thisisastrongly criticized as in our
legal system there is a traditional aversion to awable properties taxes. Some

politicians now are promising to abolish IMU for elings used by the owner as

2 See F. Tesaurdstituzionj quoted p. 289
301 million € for spouses, ascendants and descemdadt 100000 € for brothers and sisters
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abitual abod¥, others political parties want to make this taxrenprogressive in

order to limit the tax pressure on the lower class

A wealth tax on financial asset is the stamp taxielk on the periodical

communication to customers related to financialdpats, included bank and
postal deposit. It must be considered a wealtrotafinancial asset as it is levied
for the fact that someone owns a financial protfud@the tax is flat, and the tax

rate is 0,1% for 2012 and 0,15% for 2013.

In Italy there is not a general wealth tax, evesaie political parties and trade

unions support its introduction with respect to ickest persorta

1.8 Duties of communication to tax authorities

The Italian tax system imposes several duties ofraanication to tax authorities,

both on the intermediaries and the taxpayers.

We can say that in Italy the professional banketeclied” in 1991, when Art. 18
of Law 413/1991 allowed tax inspectors to ask fmahinstitution for all the data
related to their affairs with costumers. So, in phance with Art. 26 of the
OECD Model Convention, the exchange of informai®mot limited by the fact

that the information in point is held by a bankaoother financial institution.

The last example of a very pervasive system ofdgers control is the Art. 11 of
Law Decree 201/2012, that established the duty iméntial institutions to

periodically communicate to the Tax registry ak tihata related to contracts and

31 See the Freedom of Liberty Party Programme fo8ZBlgction, p. 13

32 See E. Pattd,iste pulite, dal Pd no a tre candidath Il Sole 24 OreJan. 19, 2012. The EU agreed with this view.
See EU Commission Delegation in ItaBeport about employment and social developmiart. 8, 2012, available at:
http://ec.europa.eul/italia/attualita/primo_pianb/abciali/rapporto_occupazione_sviluppi_sociali_20iL.htm

¥ See F. Tesaurtstituzioni., quoted, 304

3 See M. Monti,Un’agenda per un impegno comuyme5; A. Trocing Il Piano Camusso cementa I'asse a sinistra
Corriere della SeraJan. 26, 2012
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operations concluded with customers, includingaheunt of all the operations

and the current accounts balarices

This new law gave arise to many problems: aside flee huge amount of data
that concerns and the possible difficulties for taxhorities to manage all of
them, it is debated if these data could be usadsiee an assessment, as Italian
law considers banking operations data presumptolesjuate for an assessment.
Even if the President of the Court of Auditors egsed his favourable opinin
the ltalian literature and the Revenue Agency dinét pointed that this data
cannot be used to (automatically) issue an assessrnet only to find the

taxpayers to control and, eventually, assess.

This new rule has to be seen as a new way to tigh¢vasion, modifying the pre-
existing approach, according to which financialuimgs could have been used
only to issue an assessment, into a new methokdbas the use of this

information to arrange a list of deemed tax evatlers

Other communication duties are imposed to taxpaydrs own capital assets

abroad. We are going to talk about it in par. 2.8

% See M. V. Serrand, articolo 11 del decreto “Salva Italia” e 'emersne degli imponibili attraverso le indagini
finanziarig in Boll. Trib ,2012, 5, p. 327

% See Sezioni Riunite Corte dei Comtllegato 1to theAudizione sul D.L. 201/201p. 26

37 See M. V. Serrand,’articolo 11..., quoted, p. 331.

% See V. Uckmar, G. Corasaniti, P. de’ Capitani @n®fcate, C. Corrado Olivad)iritto Tributario Internazionale
Padova, 2012, p.372
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Chapter 2

CROSS BORDER INVESTMENT INCOME

2.1. Immovable properties

We have a cross-border case of immovable inconherewith regard to income
derived from real properties located in the Italyhed by non resident persons or

with respect to incomes arisen by estates exigtiimgad owned by a resident.

As the ltalian tax system is based on the princgflevorldwide taxation for
residents, all the income earned by them all owventorld must be considered in
the taxable base. Instead, according to Art. 23TUBlbn resident persons are

taxable only for the income having a source inStede.

Thus, residents who own a real estate abroad igpadlt the related income in the
tax return in the category “other income”. The amtoof income shall be
determined according to the evaluation made bydtesgn state. It is allowed the
deduction of the foreign income tax from the Italitax. If the immovable
property is exempted in the State of source, i adslease the taxable base is
determined in the amount of 85% of the leasing, retiterwise the taxpayer has
not to report any income in Italy too. The rulesaapital gains derived from real

properties transfers applies also to foreign prioger

Non residents who own a real property in Italytaseed in Italy on the base of the
locus rei sitaeattachment. They shall file a tax return and refilee immovable
property income, determined in compliance with idtal tax rules, in the
correspondent category. Capital gains related toawable properties are taxable

at the same conditions of internal capital gains.
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2.2. Dividends and interest deriving from a foresgrurce received by resident

With regard to dividends deriving from a non-reletvaarticipation in a foreign
company due to Italian resident, they shall notiriduded in the individual
income taxable base. Art. 27, par. 4, Presideiegublic Decree 600/73, levies
a withholding tax at 20%. The same rule applies tdgemunerations of financial
instruments similar to shares and profit sharingeagents. The withholding tax
is applied by intermediaries involved in dividendllection; if there are no
intermediaries involved, the shareholder has tmntephe dividend in his tax

return and to pay a schedular tax of the same atnoun

The taxable base of the withholding tax is theraféex income: in this way a
partial relief to international double taxation gsanted, as the law allows to
deduct the foreign tax from the taxable base. \ @se, it is possible to apply

DTC more favourable.

If the foreign dividend derives from a relevanttmapation, it is included in the
individual taxable base for 49,738 The law grants a tax credit for foreign taxes

paid abroad by the percipient in the amount of 2%, 6f the foreign tax.

Before 2006, Art. 44, par. 2, UBIT considered sanito shares the equity
participation in non resident companies or entitided by Art. 73 UBIT in case
the remuneration, if it had been paid by a nondessi company, would not have
been deductable for the company itself. This $yrittational” condition seemed
to be discriminating for a resident percipient dfioeeign remuneration (derived
from a financial instrument) which would have been deductible in the State of
source but deductable in Italy. For this reasomidlative Decree no. 247/2005
has modified this rule in the sense that a findnegrument is considered similar

to shares if the related remuneration is complatelgeductible for the issuer in

39 However, the withholding tax shall apply but icigditable
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the State of source. The undeductibility shall itesam a statement of the issuer
itself or from others certain elements. With thasrection the legislator finally
equalized the treatment of financial instrumensuiesl by a non resident and a
resident compan$f. But this definition, linked to the possibility tdeduct the
amount of the remuneration and to the relevancengio the connection with
company’s profit, was thought not in compliance with the definitiaf
“interest” provided by OECD Model and EU Savingsrdgtive, according to
which an interest is an income from debt-claimsewéry kind, whether or not

carrying a right to participate in the debtor pttfi

Dividends coming from resident in black listed 8&tin which the resident
shareholder has a relevant participation, arelyoiatiuded in the taxable baSe
unless they have already been imputed to the shldexhaccording to art. 167-
168 UBIT (C.F.C. provisions and similar) or the iayer has proved that this
participation does not cause the localization @& thlated income in the tax
haven. It is said that this rule is provided beeatlgere is no juridical double
taxation, as these income are not actual taxdaeimgsident state of the company.
However, this provision may result in contrast wvilie ECJ ruling in th€adbury
Schweppesasé*, which considered in compliance with the TFUE élxercise of
the freedom of establishment in order to have twaatages if the company is

actually carrying on a business in the host $tate

0 See V. Uckmar, G. Corasaniti, P. de’ Capitani ifn®fcate, C. Corrado Olivairitto tributario internazionale,
quoted, p 262

L According to Art. 45 UBIT, a financial instrumeist considered similar to shares if its remuneratiountterly made
up of participation in profit of the company itsetf a company belonging to the same group or airaf relation to
which the financial instrument was issued. Seegraph 2.1.

42\, Uckmar, G. Corasaniti, P. de’ Capitani di Vimate, C. Corrado Olivairitto tributario internazionaleguoted ,
p. 302

3 The withholding tax applies, but it is creditable

“ECJ, Sept. 12, 2006, c-196-04.

> Ibidem, p. 271
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With regard to interests perceived by a resideoinfia foreign bond, they are
subjected to a schedular tax at 20%. If bonds are deposited upon an
intermediary, they shall be reported in the taxinretand the taxpayer itself shall
apply the schedular tax. But in this case no rafahternational double taxation
is granted, as the taxable base is computed onbéfiere tax income: this
provision could be considered as a restrictionh® freedom of movement of

capitaf®.

2.3 C.F.C. provisions

As many States do, Italy provides for rules for tiase of controlled companies
resident in tax havens in order to avoid the laedion of income in these

countries to defer taxation for an indefinite pdraf time'’.

With regard to C.F.C., Italy based its regime doak through approach. In fact,
income of controlled companies resident in a taxeha(that is a black listed
State), even if they have not been distributed, iamputed to the resident
controlling subject, with a tax credit for taxesidpabroad. The income, as re-
determined according to Italian rules, is computethe resident’s taxable base
proportionally to the participation held in the égn company. The same
provision applies to participation in non residentities with respect to income

deriving from their permanent establishments inltaxens.
This provision shall not apply if the taxpayer peeuhat:

» the C.F.C. is effectively carrying on a businessh@ market of the State or

territory where it is placed;

“® See G. CorasanitDiritto tributario..., quoted, p. 342
4’ See V. Uckmar, G. Corasaniti, P. de’ Capitani dn¥frcate, C. Corrado Olivairitto tributario internazionale
quoted, p. 345
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* The participation in the C.F.C. does not give attskcalization of its income
in the tax haven. This condition exists if C.F.@cames are produced at 75% in
State which are not tax havens. The Revenue Agémcy statef that this
hypothesis is realized when the C.F.C. had prodécesign incomes through a
permanent establishment in a State with an orditetgtion system. If incomes
are dividends from companies resident in a Statle &n ordinary taxation, as the
source of these incomes is the capital owned b¥tkeC. this condition does not
seem to occur. But a recent circular léfteby Revenue Agency itself
reconsidered this position, stating that, everndf income of the C.F.C. shall be
considered, in principle, produced in a tax havéme fact that dividends
distributed by the holding to the Italian residewtually derive from an income
produced and taxed (in an ordinary way) in a whsted State shall be taken into

account.

The possibility to not apply this provision is stly connected with the European
Union principle of freedom of establishment asextah theCadbury Schweppes
case, which allows the tax advantages due to @gfoesstablishment if and only
the controlled foreign companies are not whollyfiaral arrangements intended

to circumvent national law.

Law Decree no. 78/2009 has recently modified tHe.@. system, introducing a
presumption of C.F.C. which does not carry on augencommercial activity, if
the 50% of the incomes of the C.F.C. derives froassjve income and
intercompany services. In this case it is necesgarove also the lack of tax

avoidance’. The quoted Law Decree has made a more relevamgehin these

8 See Revenue Agendgesolutionl8/E/2003
9 See Revenue Agendgjrcular letter 51/E/2010
0 See Revenue Agencgircular letter51/E/2010, quoted
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provisions, extending the application of C.F.C.esulto controlled companies

resident in a State different from tax havens if:

1. the controlled companies are taxed in a lower amthan the 50% of tax that

it would have paid if resident in Italy, and

2. income derives for more than an half from passi®ie and intercompany

services.

In compliance withCadbury Schweppethe C.F.C. regime shall not apply if the
taxpayer proves that the foreign establishmentoisam artificial arrangement

directed to an undeserved tax advantage.

It is debated if the C.F.C. rules are in compliawah Art. 7 of the OECD Model,
as it allows to tax foreign incomes even if theseno permanent establishment
abroad. This problem could be resolved considdhagthis rules can fit together,
as the C.F.C. regime applies not to the taxatioth@fcontrolled company, but to

the taxation of the controlling person, with naeifiérence with art.?.

A peculiarity of the Italian tax system is the ryleovided for not controlled

foreign companies resident in tax hav@nart. 168 UBIT stated that a treatment
similar to C.F.C. shall apply to foreign companiessident in tax havens
participated for 10% in case of listed companie®pR0% in other cases. If these
conditions are realized, the income to be tapea quotain the hand of the

resident taxpayer, even if there was no dividesttiution, shall be calculated as
the higher amount between the earnings resultinghbybalance sheet of the
foreign company or a lump-sum determined with respe a supposed yield of

the assets owned by the company itself.

1 See V. Uckmar, G. Corasaniti, P. de’ Capitani in®fcate, C. Corrado Olivairitto tributario internazionale
quoted, p. 353
*2 This rule does not apply to foreign companiesrasident in tax havens
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To conclude, we can note that in these cases th@® application of methods to
avoid economic double taxation of foreign divideras these dividends are
assumed not to be taxed in the State of sourceemiwmless, the freedom of
establishment upheld by the Treaty on Functiomhthe EU must be protected
in any case: the chance provided to the taxpayprdee the business effectively

carried on in the foreign country is the realizatad this principle.

2.4. Dividends and interests deriving from an in&rsource perceived by non
resident

Art. 23 TUIR states the principle that capital int® paid by:

1. the State;

2. the residents in the State;

3. the permanent establishments of a non residentpeisie

are considered produced in the State (and taxablkei State). With respect to
dividends due by a resident company to an indivigeason resident in a foreign
State, Art. 27, p. 3, President of Republic De@&@@/73 levies a withholding tax
at 20%. In case of individual asset managementdittidend does not compose

the management result but it is subjected to thiehelding tax.

The non resident taxpayer has the right to refumtbl25% of the withholding tax
if he proves that he had paid abroad a tax ondaheedividend. To exercise this
right it is necessary a certificate of the foreigx authority attesting the tax

payment. In case of more favourable DTC, it shatily

With regard to outbound interests, Art. 25, p. EesRlent of Republic Decree no.

600/1970 ascertained a general clause levyinghahualiding tax at 20%.
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Art. 23 UBIT exempted from territoriality (and frotaxation) interests and other
earnings deriving by bank and postal deposit andenti account; other
exemptions are provided for bonds issued by thdeS#md others public
administration, listed companies, public entitiearrgihg on a business
transformed in companies by statutory-law. Thisosdcexemption is limited,
with respect to individuals, to persons residerBtates which allows an adequate

exchange of information.

With regard to other sources of income other examptare granted, at the
condition that that the recipient is resident inState allowing an adequate

exchange of information, for:

1. income deriving from deposits and current accowtter than postal and

bank ones;

2. perpetual rent and perpetual annual obligation;

3. payment due for guarantees;

4. incomes deriving from repurchase agreement on giesuand currencies;

5. incomes deriving from securities lending.

2.5 Capital gains

With regard to capital gains derived from the saflebonds, shares or similar
securities issued by a non resident legal entityparts of non resident
partnerships or other entities, they are subjeetethe same rules of internal
capital gain.

Instead, according to Art. 23, p.1, letter f) UBBBpital gains deriving from the

transfer of relevant participation in resident camies shall be taxed in Italy.
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This presumption does not apply to capital gaitasted to sales of non relevant
participation in listed company. According to theev@nue Agency, this

exclusion applies regardless of the place wher@anigcipation is.

An exemption is provided for all the capital gaifexcluded those related to
relevant participation), if the person who realitles capital gain is resident in a

State which allows an adequate exchange of infoomat

It is possible to apply DTC more favourable for thepayer.

2.6 Tax on foreign capital assets.

Art. 19 of Law Decree 201/2011 has introduced m Italian tax system two new
wealth taxes: the tax on foreign estates (IVIE) #redtax on financial asset held

abroad*.

IVIE is shaped on IMU, even if there are some digant differences. First and
foremost, whereas IMU is levied on individuals, @amies, trusts, non-
commercial entities, etc., IVIE shall apply only mesident individuals that own
an estate abroad, whichever use it is destinetih®e taxable base is calculated on
the estate cost resulting from bill of sale (lagkwhich it is calculated with
regard to estate fair value). The tax rate is O%ase of dwelling used as abitual
abode by the owners and 0,76% for the other ongsdax credit correspondent
to foreign wealth taxed on the estate is grantedrder to avoid international

double taxation.

The tax levied on the value of financial assetsl laddroad is similar to the stamp

tax on financial assets held in Italy. Also in tleisse the tax is levied only on

3 See Revenue Agencgjrcular letterno. 52/2004, par. 5.
* See M. Piazza.e nuove imposte patrimoniali su immobili e atéiviinanziarie detenuti all’esteran Corr. Trib,
2012, 1, p. 69.
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resident individuals, not on companies or othertiest However, the main
difference seems to be that for the purpose of fireign tax, it shall be
considered not only financial products and finahanstruments, but all the
financial assets, and these shall be taxed everé is no communication to the

customer”.

2.7 Cross-border trusts

Features of trusts and plurality of persons invdlveake possible the fact that

cross-border trusts are quite common in practicse.

As it was previously said, trusts are subjectedtht® corporate income tax;
different rules are provided with regard to trusitving vested or non vested

beneficiaries.

In case of a resident trust having non residentedebeneficiaries, the imputed
income shall be taxed in ltaly as it was producedhie territory of the State
according to art. Art. 23 UBFPF. With respect to non resident trusts, if there are
no vested beneficiaries, they shall be taxed ily kacording to Art. 23 UBIT.
However, some problems may be with regard to neieat trust having vested
beneficiaries. According to art. 44, p. 1, letjesexies)UBIT, income imputed to
the vested beneficiary of a trust, even if nondesi, shall be taxed as capital
income. The Revenue Agency affirmed that the phfasen if non resident”
shall be interpreted with regard to the trust aotto the beneficiary. The purpose

of the rule is to consider taxable in Italy theidest vested beneficiary of the

® M. Piazzal.e nuove imposte quoted , p. 71
% See V. Uckmar, G. Corasaniti, P. De’ Capitani dingrcate, C. Corrado Olivairitto tributario internazionale
quoted, p. 376
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trust>’ Thus, in case of non resident trust, the incomieetaonsidered taxable in
Italy shall be only that imputed to a vested besiafy and that produced in Italy
by the trust itself. It must be highlighted tha¢ fRevenue Agend§considers Art.
44, par. 1, lettelg-sexies)UBIT applicable also to non resident trust having
unvested beneficiaries, as in this manner the dasfgaternational tax avoidance

IS prevented.

Furthermore, the Revenue Agency does not seemnide non resident trust as

entities subjected to C.F.C. regitheexcept extraordinary cases.

For the purpose of residence in ltaly, trusts amesitlered resident in the State
according to rules of the corporate income tax abesidenc®. However, with
exclusive regard to trusts, two presumption ofdesce in Italy are established by
Art. 73 UBIT. Hence, trust instituttin tax havens are deemed to be resident in
Italy if:

» atleast one of the settlor or one of the beneficae resident in Italy;

» after the trust institution, a person residentatyl attributes to the trust a right

on an estate.

These presumptions were provided for the purposmmirast tax avoidance and
evasion. Even if the possibility of counterproofestablished only for the first

presumption, the Revenue Agency, in order to im&trghe rule in compliance

*'See V. Uckmar, G. Corasaniti, P. De’ Capitani dimércate, C. Corrado Olivdiritto tributario internazionale
quoted, p. 376; Revenue Agen@ircular Letter61/E/2010.

8 See Revenue Agenogjrcular letter 61/E/2010, quoted

9 See Revenue Agendgjrcular letter 61/E/2010, quoted

® See V. Uckmar, G. Corasanit, P. De’ Capitani dim¥rcate, C. Corrado OlivaDiritto tributario
internazionaleguoted, p. 377-379

®1 The word “instituted” was considered by the ReveeAgency (se€ircular letter 48/E/2007) as referred to a “formal
resident for tax matters”. In order to have an arption of the main problems due to this expressiea Ibidem, p.
379-380
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with Constitution, considers this possibility tosbalso with regard to the second

oné>.

2.8 The so-called “fiscal monitoring”

As after Directive 1988/361/EEC all the limitatidm currencies transfers were
abolished, the controls concerning foreign asseised by residents became
necessary, in order to avoid international fiscgston. For this reason, Law
Decree 167/90 provided specific duties of commuiooa for individuals and
intermediaries (all these duties and controls afled “fiscal monitoring”). More

deeply, the latter, if they execute the transfealls

1. keep evidence of all the data related to the peosobehalf of or in favour of

the transfer was done, the date, the reason of @atyitihe transferred amount and
eventual destination accounts, connected to tremsfemoney of financial asset
from o to foreign countries, if the amount of th@saction is more than 10000 €,
if they executed it on behalf of or in favour ofataral persons, non-commercial
entities, civil and professional partnerships,dest in Italy; keep evident all data

related to purchases and sales of securities et by beneficiaries;
2. keep this evidence for 5 years at tax authoritispaisal;
3. communicate this evidence to tax authority.

With regard to individual, non-commercial entitiesivii and professional
partnerships resident in Italy, they shall compbeatd file a declaration, called the

RWform, reporting:

%2 SeeCircular letter 48/E, quoted.
28



1. transfers of money and financial assets, from amdforeign countries,
executed through a non resident, not through aeasiintermediary, if the

amount of the transfer is higher than 10000 €;

2. all the investments abroad and the financial agbetsigh which may derive

foreign incomes taxable in Italy in an amount higtian 10000 €;
3. transfers of foreign assets in an amount higher @900 €.

Furthermore, resident and not resident persong dbalare all the money and
financial assets they transport from or to foretgaintries in the amount of more

than 10000 €.

Art. 6 provides for a sort of presumption of reatisn which | will explain in

paragraph 3.1.

The intermediary duties of communication shall apply in case of transfers
related to individual asset administration and vidiial asset management
regimes: in these cases the intermediary-withhgldagent applies the tax,

therefore there is no problem of tax avoidance.

With regard to communication duties of taxpayeesently the Revenue Agency
has interpreted the duty to report in the tax retall the investment abroad
comprehensive of assets that cannot give arisectume taxable in Italy because
of the concrete modality of using th&mnAccording to this interpretation, i.e. not
leased estates kept available to the owner in & $tat does not tax them with
regard to the income tax shall be reported inrRk¢form, even if these properties

do not give arise to an income taxable in Ital}campliance with Art. 70, p. 2,

% See Revenue Agenc@ircular letters43/E and 45/E 2010; A. Tomassini, C. Benjgmé novita sugli obblighi di
monitoraggio fiscalein Corr. Trib, 2009, 41, p. 3327-3328; N. Arquilla’Agenzia delle Entrate illustra la disciplina
del monitoraggio fiscalgin Corr. Trib., 2010, 38, p. 3125
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UBIT. Financial asset shall always be reportedhay ttan always give arise to

incomes taxable in Itafy.

It is not necessary to report in tiRN form, if related incomes are collected

through an intermediary:

1. securities which management was entrusted to damtsintermediary;
2. contracts concluded through a resident intermegiary

3. deposits and current accounts.

According to the ltalian Supreme Court, dutiesteglato asset held abroad are
imposed not only to the record owner and the berefi owner, but also to who
has these assets available abroad and can trémsfey even if he does not own it

but he has the fiduciary duty to transfer themhsheneficial ownér.

Penalties are established in case of violation avf. |It seems to be quite
contradictory that many decré&in the course of time on one hand provided tax
amnesties, on the other hand increased penaltiethéobreaches of reporting
duties established by Law Decree no. 167/1990. |Remgroportional to the
amount not reported are provided by the law; itaiso made provision for
confiscation of assets in the amount of the “cqoeslent value”. There is a
debate with respect to which value has to be takém account. a literal
interpretation leads to the asset value, literatsinmore inclined to weaken this

provision considering the word “value” referredpenaltie§’.

A recent rule, in order to make the activity of temspectors more effective,

established a presumption in case of breach ofiubyeto report. In fact, taxpayer

% See Revenue Agendgjrcular letter 9/E 2002

% See Cass. 17051/2010

% See Law Decrees no. 350/2001 and no. 78/2009

7 See V.Uckmar, G. Corasaniti, P. de’ Capitani din¥icate, C. Corrado Olivdiritto tributario internazionale
quoted, p.369
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who does not report a financial asset held in ah@en is deemed to make up

these activities with not taxed incomes, exceptwdi&erently provet.

The rules about fiscal monitoring aim at contragtiax evasion: with collected
data, tax inspectors can verify the foreign incaoerce the taxpayer shall report
and control the amount of the asset own by theagamphimself, in order, i.e., to

use these data to found an assessment based amptess.

% See A. TomassinRresunzione di imponibilita per attivita e inveséinti nei paradisi fiscalin Corr. Trib., 2009, 30,
p.2443. This new provision was enacted in compbawith agreements between OECD States with regaabsets
held in tax havens, even if the cited author dustsagree with this interpretation, as it doeseamwforce exchange of

information and tax authorities cooperation. Thewabmentioned author criticised this new rule wigélspect to its
open-endedness.
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Chapter 3

LEGAL FICTIONS AND RECHARACTERIZATIONS OF INVESTMEN

INCOME®
3.1 Legal fictions for capital income

The Italian tax system usually does not use legéibh with regard to capital

income. We can find only two examples of similap\psions.

With respect to cross-border situation, art. 6 DL&7/90, entitled “presumptive
taxation” states that for all the individuals, noommercial entities, civil and
professional partnerships compelled to report far@rassets held abroad, money
and securities transferred or constituted abropdrted in theRW form, in case
the related income are not reported in the taxmetare deemed to be profitable,
except when differently proved, in the amount lvé average discount tax in
force in Italy during the taxable period, unlesghe tax return it is specified that
this income is going to be perceived in a followitaxable period. The
counterproof could be given by the taxpayer ur@ildays from the delivery of an

express request notified by the tax inspector effic

This presumption is established in order to foecgéyers to report in tax return
income related to financial assets held abroadaasmspectors can find difficult
to assess these incomes which are located beyentriitory of the State. The
reason of this legal fiction could be preciselyrid in a facilitation to tax
inspector’s activity, i.e., if there are no agreemwith respect to exchange of
information with the State in which the taxpayeldhitnancial assets. The burden

of proof is up to the taxpayer, as it is easierion to exhibit document than for

% The Italian legal system does not levy an exitwith regard to not realized capital gains ofiidlials other than
entrepeneur.
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tax inspector to conduct an inquire abroad: theeRee Agenc has stated that
the taxpayer shall obtain by foreign intermediardexcuments or certificates
attesting that these financial assets do not gnse d0 incomes o give arise to

lesser interests than the average discount rate.

| actually think that this provision is clearly aompliance with Art. 1 of the First
Protocol to the European Convention of Human Rightstecting the right to use
and enjoy one’s property. As a matter of fact, eifewe consider the second
paragraph of this article (which established thatfirst paragraph shall not in any
way impair the right of a State to enforce as ikrde necessary to secure the
payment of taxes) applicable to substantive tax the rule can be justified as it
is possible to contradict the presumption and iprigportional to the result it
wants to reach, not limiting too much the peacefujoyment of property* |
strongly believe that this provision is not in aast with the principle of equality
and the ability to pay code too, as the chanceadwnierproof gives to the
taxpayer, who is supposed to easily get documerusiny the income truly
produce by his assets, the possibility to have toopay for a never realized

income.

Another presumption, not relating to cross-borderasion, is ascertained by Art.
45, par. 2, UBIT, with respect to loaned capitaiserests are deemed to be paid
when and in the amount stipulated in writing. 1€ timing is not stipulated in
writing, interests are deemed to be perceived enaimount accrued during the
taxable period. If the amount is not determinedwiriting, the interests are
deemed to be perceived in an amount equal to te tate. This presumption is

justified to invert the burden of proof with regaadsituation in which it could be

0 See Revenue Agenc@ircular letter 45/E/2010
" See ECHR, Case of Gasus Dosier- und FoérdertechmiH v. The Nederlands, 1995, Appl. No. 15375/88seCof
Galeatti Ottieri della Ciaja v. Italy, 1999, ApNo. 46757/99
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difficult for tax inspectors to discover the reah@unt of interests received by a
person, similarly to art 6 D.L. 197/1990. It is tgpthe taxpayer to preconstitute a
written documentation. Also in this case no proldesaems to be with regard to
art. 1 of First Protocol, the principle of equalapd the ability to pay code: the
chance for the taxpayer to give the proof that éeqived interests in an amount
different than the deemed one grants him that hadvoot be taxed on a merely
fictional income but on the actual income; thieraéems to be proportional to the
result it wants to reach, as the possibility of meuproof must be considered a

sufficient guarantee for the recipient.

3.2 Anti-dividend washing provision

A sort of recharacterization of capital income sablished by Art. 109 UBIT.
Nevertheless, this could not be properly definagaharacterization of income:
actually this provision does not concern earnings éxpenses. In fact it is
devised to eliminate possible tax arbitrages dugifterent regimes applicable to
participation held by entrepreneurs (companies, naergial partnerships,

individual entrepreneurs).

As aforesaid capital gains realized from transfér participation, if some
conditions occur (a minimum holding period of twelvmonths of the
participation; the classification as fixed assetthe first year the participation
entered into balance sheet; the participated coynphall not be resident in a
black listed State; the participated company slairy on effectively a
commercial activity; these two latter conditionsislnave existed for three years
before the realization), are partially exemptedrfrteaxation. With respect to

individual entrepreneurs, this exemption is fixad %0,28%. Symmetrically to
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capital gains exemption, capital losses (with respe exempted participation)
are relevant for the individual entrepreneur incdmein the amount of 49,72%
of their value. Otherwise, if no one of these ctinds occurs, capital gains and
capital losses generated by this participationtatally included in the taxable
base. On the other hand, dividends are (partiahgmpted if they derives from a

company resident in a white listed State.

Therefore, these different rules can be exploitedrder to obtain tax advantages.
We can suppose the following situation: an entmegue sells his participation
benefiting from the partial exemption regime, befthat dividend is paid out.
The purchaser receives the dividend and, evidertg, participation value
decreases in the amount of the paid-out divident{h®e value recognized for tax
purposes is the same. Thus, the purchaser rekellpdrticipation, realizing a

capital loss completely deductible.

For the purpose to avoid such tax arbitrages, 9, p. 3-bis UBIT established a
limit of deductibility with regard to capital losseelated to shares and financial
instruments similar to sharésnot respecting the condition provided by Art. 87
UBIT for the participation exemption regime: thesgital losses are not relevant
up to the non taxable amount of dividend paid outird) the previously 36
months. The par. 3-ter of the same article restribe application area of the
above-mentioned rule to shares and financial asset$ar to shares purchases
during the 36 months before realization, if thedibans established by art. 87,
co. 1,c) andd) occurs (the participated company shall not bedesdiin a black
listed State; the participated company shall cameffectively a business; these

conditions shall have existed for three years leefloe realization).

2 As in our domestic system the business incomes rédine capital losses only the losses relatdikéd asset, it is
specifically provided that losses derived from thalization of shares and financial instrument Eimio shares other
than fixed assets are assimilated to capital lossesng from fixed assets.
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This rule gives arise to some interpretative protseas it does not seem to regard
only the above-mentioned tax arbitrage. Indeedoraocg to this rule, no
consideration should be given to the previous gigdtion sale: the fact that the
seller benefited from participation exemption regiis not relevant for this rule to
apply. However, it was said, according to tlatio of this provision, that it is
impossible to not consider the position of thees&ll This consideration leads to
the necessity to evaluate the awareness of thehasec with regard to the
occurrence of these conditions for the seller. Eisflg with respect to operations
in the Stock Exchange, it could be very difficut, even impossible, for the
purchaser to be aware of the identity of the selled of the existence of
necessary elements in order to apply the participaexemption reginfé,
Nevertheless, as we are going to see later, issiple to ask the tax authority for
an exemption from the application of this rule: thepayer, in this case, would be

able to activate this proceeding.

As par. 3-quater, referring to Art. 37-bis Presidef Republic Decree no.
600/73° gives to the taxpayer the chance to prove thatatmidance in the
particular case does not occur, it is possibledtaio a non-application of this
rule. The ruling proceeding to get a dispensatimmfthe anti-avoidance rufe
could be an obstacle for enterprises doing sinafgrations in large amounts, as
financial markets requires very quick actions whithis administrative
proceeding could not allow because of its durdfiddowever, with regard to the

fundamental freedom of movement of capital progktie the TFEU, a restriction

3 See AssonimeCircular letter 13/2006 p.35-37. The proposed interpretation is suppoaled by literal reasons, as
the 3-ter refers to the so-called “objective” cdiudi for the participation exemption regimg) @ndd)). The fact that
the above-mentioned conditions occurs seems taimedhe application of the participation exemptiegime to the
transferrer.

" See AssonimeCircular letter 13/2006quoted, p.41

> That is the general anti-avoidance provision wétard to income tax.

® Art. 37, par. 8 establishes a ruling involving tagpayer and the regional directory of Revenuenagewith fixed
deadlines and terms.

" See AssonimeCircular letter 13/2006p. 40
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does not appear to be, as this provision appliéis ipodomestic and cross border

cases.

Anyway, the reference to art 37-bis cited presethiespower of tax inspector to
consider operation to which it cannot applies HbO, co. 3-bis cited as done for
the only reason to have a tax advantage, circurmgethe law: in this case the

tax advantage could be denied. The burden of psogb to the tax authorif;

8 See Assonime, Circular letter 13/2006, p. 50
37



Chapter 4

INVESTMENT INCOME, MOBILITY OF CAPITAL AND ABILITY TO PAY

CODE

4.1 Taxation of capital income and ability to payle.

According to Art. 53 Cost, everybody has the dubycontribute to public
expenses in function of his ability to pay. Thes®tcomma of this article states

that the tax system is shaped on progressiveieriter

Therefore, in compliance with Constitution, all thaxes have not to be
progressive: what it has to be progressive isdResystem as a whole. The second
comma allows the legislator to provide flat taxeswever this flat taxes must not

modify our tax system so that to make it propomicor unbalanced.

Nevertheless, the plenty of flat taxes levied opiteh incomes (like schedular
taxes on estate leases, withholding and schedakaston dividends, interests and
capital gains) are not in compliance with the Cibaison: in Italy the progressive
taxation survives only for employment and businessme, as quite all capital
incomes are not included in the income taxable dasesubjected to alternative,
flat forms of taxatioff. The strange paradox is that capital incomes ameee by
persons who have already accumulate a stock ofthveus, there is no doubt
that they start from a better starting point thdrovmas no wealth and has to work

in order to earn what it is necessary for his life.

This situation brings us to the problem of the etiéint taxation it should be

between unearned and earned income: as the laites drom an effort of the

¥ See G. Falsittaylanuale di diritto tributario.., quoted, p. 53-55; F. Gallb,uguaglianza tributaria Napoli, 2012, p.
31-32
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person who produces it, it should be taxed lessilyeihhan the first, which does

not require any activity to accrue.

The problems is increased because of a huge takoevaspecially with regard to
self employment and business income and (foreigpjtal income itseff. From
this phenomenon it follows that the tax pressurenighe shoulder of employers,
retirees and honest self-employers and entreprengho pay properly the due
amount of tax. It is clear that a similar situatiseems to be unacceptable for
persons who actual pay taxes, as the system id lvuék way to disadvantage a
specific class of citizens, especially the poooest, in respect to the riches. The

economic crisis has made these circumstances.worst

In some cases the legislator provides incentivevarle with tax amnesties, which
had brought more damages in term of inequalitynigsifecation than revenues for

the State itself*

All these facts and these imbalances derives frolarge amount of problems,
however a contribute to them is given by an atétwidespread among the people
and a part of ruling class, who look at the relalip established between the
State and the citizens through taxation as a ltmifundamental rights of the
citizen himself, especially the right of prop&ftyWe cannot say that this
approach is completely unjustified, as the horegtdyer in Italy is oppressed by
taxation and services offered by the State aresatigfactor§’. What | am saying
is that the roots of the current situation in mymipy stay in the way of thinking

of the average man, who looks at the State askeeraif his possessions.

8 See M. Mobili,Le nuove rotte dell’evasione fiscala Il Sole 24 OreJan. 25, 2012. This article contains a report of
the discovered tax evasion in 2012, according techvii7 billion € hidden to tax authorities was assel by tax
inspector last year.

81 See F. Gallol'uguaglianza tributaria quoted, p. 34

82 See F. Gallol.e ragioni del fiscoBologna 2007, p. 38-41

8 See G. Falsittal,'imposta confiscatoriain Riv. Dir. Trib., 2008, 2, p. 89Contra F. Gallo,Le ragioni del fisco
quoted, p.61- 79; Idenh,uguaglianza tributaria quoted, p. 36-38: taxes are not justified by fiegesen in exchange
by the State, but by the citizen’s membership ex3tate itself
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These two views are mirrored, in juridical terms,two different conception of
the ability to pay principle itself. Who accentuatbe solidarity among citizens
expresses in the formula “contribute to public exges®* interprets the ability to
pay code as a way to divide the public expensesigrotizens, according to the
rule of reason codified by a well-established daseeof our Constitutional Court;
otherwise, who is more focused on the protectiothef(supposed) fundamental
right of property®, states that the ability to pay principle exprastmit to the
legislator, as the law cannot take away from thieem what he has earned with is

efforts and his investment unless the ability tg igaactual and effective.

The two views expressed by the cited authors atle tmmmendable, as the first
justifies the taxation because of public expensesyrder to redistribute wealth

among the citizens through the Welfare State goiecwhereas the latter defends
taxpayer from the State, providing protection agataxes which seems to be

confiscatorsf®.

What | criticize of the second view is that thet8ta actually seen as an absolute
sovereign which contrasts the individual’s rightss true that the foundations of
moderns Constitutions is to protect minority andividual right§’, but | do not
think that the right of property can be considef@udamental in a legal system
such as the Italian one, that first of all defemaBvidual liberty and dignity. This
line of interpretation seems to be followed by Qamnstitutional Court, according

to which the rules about expropriation (regulatgcali. 42 Cost) are not relevant

8 See F. GalloLe ragioni del fiscp quoted, p. 81-101, A. FedelBovere tributario e garanzia dell'iniziativa
economica e della proprieta nella Costituzionei@ad, in Riv. Dir. Trib.,1999, 1, p. 987.

% See G. Falsittal'imposta confiscatoria quoted; Idem) divergenti orientamenti giurisprudenziali in ltale in
Germania sulla incostituzionalita delle imposteeatie che espropriano l'intero reddito del contrilmie in Riv. Dir.
Trib, 2010, 2, p. 139

8 .e. Irap, a tax that shall be paid also by emtsepat a loss

87 See G. Falsittd,'imposta confiscatoriaquoted; Idem| divergenti.., quoted.
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in case of taxé8 The rule of reason can work well also with respec

confiscatory taxes, as they seems to be unreasShabhe strict relationship
between taxes and public expenses allowed the @distal court saving taxes
considering the relevant consequences that theirtiain could have cause to the

Welfare system.

Coming back to inequality, interpreting the abilioypay code as a way to divide
the contribution to public expenses bring us todbeclusion that our system is
not in compliance with Art. 53 Cost. However, alke interpretation of Art. 53 in
term of legislator's power limitation seems to hdfisient to recognize this
contrast, as there is no doubt that the most pdaxes is paid not by who has the
most ability to pay.

The resolution of this problem could be found irstogation of progressive
taxation in our systefl According to Warren Buffett, the third richestmaf the
whole world, it is the principle of justice that pmse progressivity: the tax
burden shall increase more than the income incrigsedé In this way our welfare
system could be restored and work well as a metthoeddistribute wealth among
the people. Especially in a moment like this, whendebt crisis requires a well-

done public-spending reviéfy it is important that who has more pay more.

| do not mean that the Italian public expenses wodtl, as is it universally

known that corruption and bribery steal, accordimg Court of Auditors repot}

8 See Corte Cost., 21/1996 (stating the principde the legislator has the duty to balance the firamecessity of the
State with those of the citizenzs) and 111/199Fdsitta (sed’imposta confiscatoriaquoted; divergenti.., quoted )
pointed out that this case-law seems to be in adigtion with the ECHR case-law with regard to tight of property
and the European bill of fundamental right approwveNice.

8 See F. Gallol.e ragioni del fiscoquoted, p. 106-108

% See F. Gallol,'uguaglianza tributaria quoted, p. 29

1 See W. BuffettStop coddling the super-ricithe New York Time#ug. 14, 2011

92 According to the new art. 81 of the Constitutitre State shall ensure the balance between inflmhioatflow. This
rule was enacted to comply with the Fiscal Compaeaty. See D. Morgantéa costituzionalizzazione del pareggio di
bilancio, in Federalismi.if 2012

9 See Sezioni unite della Corte dei Conti, 2012clatlyear Inauguration , writter report of the GealéProsecutor Mr.
Lodovico Pricipato, 101-102
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60 billions € of State revenues and, more genertibt our public system is not
efficient. Otherwise, the concept to redistributealith among citizen, helping the
poorest in order to give them the chance to becaoheer, is codified in our
Constitution. Art. 3, co. 2 says: “The Republic lsh@move economic and
juridical obstacles that, limitinge factoliberty and equality of citizens, do not
consent the development of the human person areffiéive participation of all

the workers to the political, economical and socrglanization of the Country”.

This opinion is now spreading around the world:, ilfance has introduced an
extraordinary tax rate at 75% on income bracketobdyl million € but the

French Constitutional Council on December 30 it daslared this tax not in
compliance with Constitution, even if it pointedtdhat it is due to the fact that
the tax is calculated with regards to individuais aot to families (as the French
tax system generally determines taxation) not erangichallenges alleging the

confiscatory nature of this t&x

The U.S. case is meaningful, as the U.S. systewelsknown as more focused
on individual’s liberty than on Welfare State arguality. The U.S. congress, in
order to avoid the so-called Fiscal ciiffapproved during the first days of the
year an increase of income tax rate from 35 to %9f6r individual taxpayers

earning more than 400000 $ and for families earmmage than 450000 $, an
increase of inheritance tax rate from 35% to 40%irberitance valuable more

than 5 millions $ and an increase of capital ga rate from 15% to 20% for

% See Constitutional Council, Decision no. 2012-682, Dec. 29, 2012; H. Carnegylax rejection creates political
problems for Hollande; Council rulingn Financial Times (London Editionec. 31, 2012; Attilio GeronBocciata la

supertassa al 75%n Il Sole 24 OreDec. 30, 2012.

% Which was the name given by Mr. Bernanke, Presidéthe U.S. Federal Reserve, to a mix of spendig and tax
increases that would have become effective fronualgnl if the U.S. Congress had not reached areagst for a
budget law.
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who earns more than 450000%, according to what literature hoped ¥orand

similar to Buffett proposaf.

| do think that similar changes shall be made ialidh law. To restore
progressivity, it is important:

* to make the income tax base wider, included capime which now are

taxable by flat taxes;
» to fight tax evasion, which distort the correcbalition of tax burden;
e to contrast international tax evasion and avoidance

In my opinion, proposals to change our tax systshiiing taxation from direct

taxes to indirect taxes and intensifying deductimm the taxable base of the
lower clas®’ is not correct, as it is well-known that indir¢akes are regressive
instead of progressive. What we actually need isegbore progressivity, as our
Constitution requires. In order to do that capitatome shall be taxed

progressively and taxation shall be shifted frobolar and business to capital.

Now we are ready to explain how cross-border taxatif capital income could

be considered relevant for our purposes

4.2 Cross border taxation of capital income andreeiment of the ability to pay

code.

Capital is the more movable input of enterpriseeAthe end of Bretton Woods
system, capital is totally free to go and to beadted in places where yields are

more convenient. This was a great conquest for hitgnaevelopment, as the

% See M.Platero, M.Valsani&ijscal cliff, mini-intesa al Senatin Il Sole 24 OreJan. 2, 2013; IdentJsa, intesa sulle
tasse, rinvio sui tagliin Il Sole 24 OreJan 3, 2013.

% See S.C. Thompson jBeyond the Buffet Rule: making the income tax moogressive Tax NotesNov. 7,2011,
p.705

% See W. BuffettStop coddling the super-rickquoted.

“That s, i.e., the proposal of the People of FoeedParty (centre-right) reported in the programome2D13 elections.
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enormous flux of capital in developing countriesrrpited them to achieve
progression and wealth. But at the same time #edfvm of movement of capital
give arise to an harmful tax competition betweea 8tates, trying to attract
foreign capitals through incentives or tax benefitse development of tax havens
could be seen as an element of this competitiomes8tates allows capital to

flow in promising silence and a low level of taxti

To restore equity and justice in taxation, onehs tnost important thing is to
defeat harmful tax competition. In fact, the feicapital flight brings the States
to tax capital income less than labour incomeahsur is sure less movable than
capital®. All the consequences of this harmful tax comjmetire those | have
written before: inequity and inequality, enormoas fpressure on labour and
enterprises, inattention to the ability to pay cobleeaches of the Welfare State
principle.

The exchange of information could be the key-fadtorthis battlé®. l.e.,
international agreements with respect to exchanfgenformation similar to
FATCA could be the best way to fight internatiotet evasion. Hence, | do no
actually believe that agreements inspired to thbilRmodel are effective as the
FATCA. The Rubik model seems to be a compromisé tak havens and tax
evaders. Actually, automatic exchange of informatould be seen as one of the

most effective weapon against harmful tax commetitand international tax

evasion.

The EU is moving on this direction. On March 5, 20the European
Commissioner for taxation asked the Member Stateefoain from bilateral

agreement with respect to taxation of asset helohupwiss banks by their

190 See P. BoriaDiritto Tributario Europeg Milano, 2010, 243-244; F. Gallt!uguaglianza tributaria quoted, p. 30-
32.
11 5ee F. Gallol 'uguaglianza tributaria quoted, p. 33
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residents, in order to give an European solutiothi® problem®” Recently the
Commissioner threatened Switzerland to be includetie black list if it would
not allow an automatic exchange of information wilgards to assets held there
by non resident persotfa Also Cayman Island®’ are going to ensure more

disclosure, as States and institutional investgrpeessing for more information.

Waiting for an automatic exchange of informationh,could be desirable an
harmonization of capital income taxation by BUIn this manner the harmful tax
competition with regard to capital income coulddedeated, at least at EU level.
The problems of a similar provision is the piecehaggroach of EU with respect
to direct taxes harmonizatith However, the endorsement of the Code of
conduct against the harmful tax competition couddsken as a first step to this

direction.

1925ee M. BellinazzaBruxelles: stop agli accordi bilaterali con la Sxéza in Il Sole 24 OreMar. 5, 2012
193 gee IdemBruxelles: se non cambia Berna nella lista nérdl Sole 24 OreJan. 19, 2013

194 35ee S. Jone§aymans poised to shed veil of secrényinancial Times (London editionyan. 18, 2013
195 5ee F. Gallol 'uguaglianza tributaria quoted, p. 33.

1% 5ee G. MelisCoordinamento fiscale nell’Unione Europen Enciclopedia del Diritto Milano, 2007
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CONCLUSION

As | try to demonstrate in this short essay, taxaf capital income in ltaly
seems to be unequal. Incomes from estates, divedenirest, capital gains are
often taxed less than other income. In this siturathe mobility of capital is the
key-factor that brings the legislator to give théme benefits to capital income.
The best manner to fight this lack of equalityasaive an international approach:
automatic exchange of information and harmonizatibtex on capital could be
the best way to restore the ability to pay code tansee that who can pay more

actually pays more.

FEDERICO FREONI

46



BIBLIOGRAPHY

N. ARQUILLA, L’Agenzia delle Entrate illustra la disciplina delonitoraggio

fiscale in Corr. Trib., 2010, no. 38
P. BORIA,Diritto tributario europeq Milano, 2010
G. CORASANITI, Diritto tributario delle attivita finanziarie Milano, 2012

G. FALSITTA, | divergenti orientamenti giurisprudenziali in Ital e in
Germania sulla incostituzionalita delle imposteetie che espropriano I'intero

reddito del contribuentan Riv. Dir. Trib,, 2010, no. 2
G. FALSITTA, L'imposta confiscatoriain Riv. Dir. Trib.,2008, no. 2.
G. FALSITTA, Manuale di diritto tributario. Parte specialé®adova, 2010

A FEDELE, Dovere tributario e garanzia dell'iniziativa econara e della

proprieta nella Costituzione italianan Riv. Dir. Trib,, 1999, no. 1

F. GALLO, La nozione dei redditi di capitale alla luce dellgs. 21 novembre

1997, n. 467in Dir. Prat. Trib., 1998
F. GALLO, Le ragioni del fiscpBologna, 2007
F. GALLO, L’'uguaglianza tributaria Napoli, 2012

G. MELIS, Coordinamento fiscale nell’Unione Europem Enciclopedia del

diritto, Milano, 2007

D. MORGANTE, La costituzionalizzazione del pareggio di bilanci;m

Federalismi.it,2012

M. PIAZZA, Le nuove imposte patrimoniali su immabd attivita finanziarie

detenuti all’'estero, i€orr. Trib., 2012, no. 1

a7



M. V. SERRANOQO’, L'articolo 11 del decreto “Salva Italia e 'emersie degli
imponibili attraverso le indagini finanziarjen Boll. Trib., 2012, no. 5

F. TESAURO |stituzioni di diritto tributario. Parte Specialé®adova, 2012

S. C. THOMPSON JR.Beyond the Buffet Rule: making the income tax more
progressivein Tax NotesNov. 7, 2011.

A. TOMASSINI, Presunzione di imponibilita per attivita e investinti nei
paradisi fiscalj in Corr. Trib., 2009, no. 30

A. TOMASSINI, C. BENIGNI,Le novita sugli obblighi di monitoraggio fiscale

in Corr. Trib., 2009, no. 41

V. UCKMAR, G. CORASANITI, P. DE' CAPITANI DI VIMERQATE, C.

CORRADO OLIVA, Diritto tributario internazionalePadova, 2012

48



eco+ax

EUCOTAX Wintercourse 2013
Odmack

Universita LUISS — “Guido Carli” — Roma
Dipartimento di Giurisprudenza
Cattedra di Diritto Tributario

PENSIONS

Francesca Pacchione
096463



INDEX:

CHAPTER I: BASIC PUBLIC PENSION ....cccciiitinsemssmsssssesssnsssssmssssssmsssssssssassssssassns 3
PART 1: NATIONAL ASPECTS....cccocsmsmsnssssmsmssssssssssssssssssssssssssssssssssssssasssssssssssssassssnsassssssass 3
1. Social security, pension and CONSHIULION ... 3
1.1 INSHEULIONS INVOIVEQ ..oureereeeernseeereesseesseessesessessssssssssssessssssssssssesssss st ssssssesssssssssssssasssssssssssssassans 5
2 Beneficiaries and riSKS COVETE......cummnmineeseeseesesesssessesseessssssssessssssesssesssssseenns 5
2.1 Disability and SUrvivorShip FiSKS.....isssssssssssssssssssssssssssssssssssssssssssssns 6
2.2 Old QZE TISKuuurerurrermeerseessseesssseessssesssesssssesssssessssse st ssssssss s ss s s se s ss s s s asesssenns 7
3. FINANCIAl FESOUICES...cuureerercrerseesseeeseeessesseess s sssees s sssssses s s s sssess s ssssssessseens 8
3.1 CONITTDULIONS wevureereeuseersseeseessseessesssessssessssssssassssessssssssassssessses s sssessssess s sssasssssssssssssassssssssssssassssssssess 9
T I 0= 1] 01T o TP 12
4.1 Exemption Of CONIDULIONS ...cveevreerrrnesnsessessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 13
4.2 TaXation Of DENESIS ...cccceeecereeeierereresseesssessse s ss s ss s ssssnans 16
PART 2: INTERNATIONAL ASPECTS ...cooisssmsmssssmsmsmssssssssssssssssssssssssssssssssssssassssssassssssas 18
1. SOCIAL SECUTTLY ... ceuiveeeieureeseereiecsseeses s esse bbb s bbb s s 18
R - €2 5 (¢ ) o 1T 21
CHAPTER II: SUPPLEMENTARY PENSION SYSTEM .......cccouonnnmnmmnmsemsssmsessanins 25
PART 1: NATIONAL ASPECTS.....cccciismsmstmsmssmssssssssssssssssssssmsssssssssssssssssssssssssssssssssssssssssasanss 25
000 4 ot 10 o O PO TSPV 25
2. Supplementary pension schemes: in general....... e 26
2.1 BEIELILS covuveeeueeesseessssessseesssesssseessssesssse s sss s ss s ss s
2.2 Participants and beneficiaries. ......cccuuenneen.
2.3 A COMMON SUPETVISOTY SYSLEIM..ucuiruriruirsesssessesssessesssssssssssssssssssssssssssssesssssssssssssssssssssssssssssssses
3. Subjects authorized to establish a pension fund........conenneneeneneesseeneenees 30
3.1. Pension fUndS’ SITUCHUTE. .....cwuuiereereeesseeesseessseesssessssssssssessssesssssssssesssssesssssesssssesssssesssssesess 31
4. Closed Pension fUNGAS. ... ssssssssssssses 32
5. OPEN PENSION fUNGS ...euevreereereeerersesseessee e seessessss s ssssssss s sses et s s ss s sasesees 34
6. Personal individual private Savings ......cceeenemseessessesessssssssssssesssssssssssssesns 35
7. Directive 2003 /41 CE: implementation ......eisssssssssssssssssssseses 36
PART 2: NATIONAL TAXATION SYSTEM......coucrnmsmsmssmsmssssmsmsnssssssssssssssssssssssassssssassssssas 38
O =D U (00 () £ 1) U
1.1. CONIDULON PRASE ..oeeuieeeeeeeeeseersses e rssees s ssess s s ss s ssses bbb s snnnes
1.2. Accumulation phase
1.3, BENESItS PRASE . .ovutresrerrcrictnnrssss s sssss s ssssssssssssssssssssssssssssssssssssssssessssssssnses
1.3.1. Anticipation and replenishing of sums anticipated ........ccnerenerenesenneenns 47
PART 3: TAXATION IN CROSS-BOARDER SITUATIONS.......cccocusmsmmsssmsmssssnsessssnsssssans 48
1. INTOAUCHION oottt b s s 48
2. Contribution: [talian reSIdENTS ... eecerneerrerreesseeeseeesseessses s seesseessssssssessesns 49
2.1. Contributions: NON-TESIAENTS. ...ccuurerurersreeerseessseesssesssssssssssesssssesssesesssesssssesssssesssssssssesssssesess 51
2.2. Transfer to another Pension SCHEME ... 53
3. ACCUMUIATION PRASE..... ettt s e s ss s 55
4. BENESItS PRASE .ottt s e s bbb 59
4.1 Benefits treatment in absence of @ CONVENTION ......ceeeeeeeeeeereeesesessessssessssssesssesssans 59
4.2 Benefits treatment when a Convention is in fOrce........ereesessessseessns 61
BIBLIOGRAPHY ....ciiomitisemssninmssnssssssnsssisssssnsssssssssssssssssssssssssssssnssssssssssssssssassnssnnssasans 64



CHAPTER I: BASIC PUBLIC PENSION

PART 1: NATIONALASPECSH

1. Social security, pension and Constitution

Social security is a basic principle of Italianiglical system. It was born in the
late eighteenth century as a form of private mutasdistance, but, with the
introduction of the Constitution in 1948, it gained new and revolutionary
meaning.

After the introduction of Constitution it acquireal new dignity that led to
abandon the theory that had reconstructed it asna &f private insurance.
Constitution in fact established a new set of pples, raising the values of
solidarity and social rights. Social security can be anymore a private interest,
but the State is demanded for ensuring the freefdom needs, as a fundamental
step to let citizens exercise their civil and podt rights and to let them have
adequate means for their needs.

The duty of solidarity between citizehsauthorizes the State to collect
contributiond from them, in order to finance the system.

In fact art 3 second paragraph of our constitution expressesptimeiple of
effective equality that obliges the state to eliab@and prevent all the economic

L Art. 2 Const.:

The Republic recognises and guarantees the inWlaghts of the person, both as an individual
and in the social groups where human personalitgxjgressed. The Republic expects that the
fundamental duties of political, economic and sledidarity be fulfilled.

2 Art. 53 Const.:

Every person shall contribute to public expenditureaccordance with their capability. The tax
system shall be progressive.

® Art. 3 Const.:

All citizens have equal social dignity and are ddpedore the law, without distinction of sex, race,
language, religion, political opinion, personal autial conditions. It is the duty of the Republic
to remove those obstacles of an economic or soatire which constrain the freedom and
equality of citizens, thereby impeding the full é®pment of the human person and the effective
participation of all workers in the political, eaamic and social organisation of the country.



and social obstacles to equality and freedom fens.

Social security has become a public duty of théeStiaat lives with the state's
supply of goods and services to the citizens thlednit. The new approach
includes, in social security, both the social dasise and the national insurance
and leads to abandon the concept of private insarathe benefits are not
payments in view of the previous contributions pddt are social rights of
citizens.

Art 38* Const. is the fundamental basis for the socialrsgts system.

In the first paragraph the necessity of socialstaste can be found as long as it
entitles citizens to the social support and assigtdo the extent to which they are
without means and unemployable.

Pensions are another expression of social secsygiem and because of this a
basic public pension system has been created obabe of Article 38 of our
constitution.

In fact the second paragraph recognizes the rightvbrkers to have adequate
instruments to pursuit their life needs in casepécific events occurring during
their lives. This list is not deemed to prevent ithieoduction of other significant
events, but only from some of them the right togpem arises, specifically, from
the disability and the old age. From the other &ve@mise other kind of social
securities measures.

Despite the article entitles citizens to have adéguneans for their needs and
necessity, the new approach, before explainedtifgdroth the aim and the limit
of public pension system in guaranteeing workeasi®d needs and burdening the
voluntary contribution of the task of satisfyingeagiate means. Adequate means,
to retain after the event the previous lifestyles private interests and therefore

have to be pursuit, by choice of each one, witlpRrpentary contribution.

“ Art. 38 Const.:

Every citizen unable to work and without the neaegsneans of subsistence is entitled to welfare
support.

Workers have the right to be assured adequate niieatiweir needs and necessities in the case of
accidents, illness, disability, old age and invédum unemployment.

Disabled and handicapped persons are entitlecceviee education and vocational training.
Responsibilities under this article are entrustedentities and institutions established by or
supported by the State.

Private-sector assistance may be freely provided.



1.1 Institutions involved

According to art 38 paragraph 4 Const., the Statsstnguarantee the social
security system, and this duty can be performedhmee ways: directly or
throughout operating entities or private operatbed act oversighted by the state
itself.

The choice made by the law-maker has been of digittathis task through both
public and private entities that are called in froime law to apply the public
pension system.

It must be said, and always bear in mind, thattla@agement and, in general, all
the framework is largely unalike for employees artl-employment people, even
if both of them are included in the mandatory pensiystem

In fact, while the self-employed special systenmianaged by specific private
entities that run the pension mechanism accorditaythe peculiarities of jobs or
working sectors, the employees’ system is manageguiblic entities.

The last pension reform tried to unify the operaiorolved in employment sector,
so, from 2012, the public bodies operating in tbetar have been reduced thanks
to the abolition of certain bodies and the consegjaétribution of their tasks to
the INPS -National Social Security Agency-.

2 Beneficiaries and risks covered

Current regulation of pension system can be founkhw 335/1995 (hereinafter
Dini reform), that signed the transition from areags-based to a contribution-
based system. This law develops a pay as you gemsysovering old-age,
disability and survivorship risks for all employpdople.

This law applies to all people having a job incoamel, in case of death, to the

°R. Pessilezioni di diritto del lavorp Torino, 2012, p. 413 Generally when the workervem
from one system to another, the law recognizesite to sum the different contribution system
in order to let the person obtain the fulfillmeffitioe minimum requirements, even if the collection
is admitted upon payment.

® Until 2012 INPS was the commissioned body for weskia the private sector, whereas INPDAP
was the body managing the public employment, aedBNPAL the sports and art’s workers).
INPS is even empowered to manage the system dedages of self-employed workers.



family’s survivors of the dead worker.

In this system the contribution is seen as mad&vofdifferent components, the
first one identified in a form of savings to be dise the old age, and the second
one identified in a form of insurance in cases akility and death: in fact
pension is an income seen as a substitution gbrigndous income of the worker,
that is no more able to product it.

By the way, when the risk occurs, the access toptiséection is submitted to

requirements of contribution and insurance.

2.1 Disability and survivorship risks

In the disability pension the risk covered is taduction (when it is more than 1/3)
or the permanent loss of working ability causedalphysical or mental probl€m
To access this kind of pension the worker must aaehed at least five years of
contributions, three of which have to be in theefirears preceding the event.

In case of death, pension is due to worker’s fammigmbers dependents on him.
Art. 22 law 903/1965 provides the order by whiemfly members acquire the
right’, spouse and sons if any, parents if any, unmabriethers and sisters.

In cases of divorce and separation there are siomtations.

Sons gain the right if they satisfy three altenatconditions: they are younger
than 18 years, alternatively they must be universitidents between 18 and 26
years old, or they must be disables.

Parents can obtain the pension only in absenc@aise and sons and only in
case they were dependent on the worker and theytloeceive other kinds of
pension.

Brothers and sisters acquire the right only whenpfrevious listed beneficiaries

are missing and under the condition of being unmdr{even if because of

"The body paying the benefits is empowered of adlinig the effectiveness and the measure of
the reduction and loss and to exercise the powesvaking/suspending or modifying the payment
of pension.

The reduction of capability gives right to a chedldisability for 3 years, renewable for the same
period, whereas the permanent loss of capabilitgsggright to a pension of inability.

8 M. Cinelli, Diritto della previdenza sociajélorino, 2010, p. 586 the dependents acquireitfie r
iure proprioand notiure successionis



divorce or because of spouse’s death).
When the worker dead was already a retiree theigens calledrevertible

pension otherwise it is aimdirect pension

2.2 Old age risk

During the last years the system concerning withdld age pension has often
been modified, and the last reform was in 2012.

The first big change was made in 1995 by the Dafibnm that introduced two
different sets of rules.

According to the first one, regarding workers withore than 18 years of
contribution at that time, the system applied wolie been the earning-based
one even for the pension accrued after 1995. Degpits provision, D.lgs.
214/2011 changed the system applicable to thegglgesiarting from 2012 even
to these workers will be applied the contributiaséd system, but only for the
right to pension accrued since 2012, in fact f& tight to pension accrued till
2012 the pension will be calculated using the eapfiased system.

The second one, applied to insured who had lesa #ighteen years of
contribution when the law was issued, statutes thase workers have to be
subjected to a pro-rata system according to whifisjpn has to be calculated
with both of the systems, depending on whetheroitraccrued before 1995.
Current regulation, as prescribed by 2011 refoeplaced the two different kinds
of pension - the old age and the seniority pensianth a new one, the old-age
pension that is due when a worker satisfied a dotdguirement: at least 20 years
of contribution plus a minimum age that has totbethe beginning of 2018, 66
years old and, by 2021, 67 regardless of differemetween men and women and
public and private sectors. This minimum age wil &utomatically increased
according to the life expectancy statistics. Pridgehe age request is 66 for men
and 62 for women.

By the way, the last reform admits workers to claam advanced pension
irrespective of the worker's age when they haveyddrs and 1 month of
contribution for men and 41 years and one monthwimmen. The access to this



second kind of pension has been discouraged byetbem with a reduction of the
pension in the measure of 1% for each year of ipation into the first two years

of anticipation, and in the measure of 2% in trst.re

3. Financial resources

The adoption of a pay as you go system, wherectwributions of active
members of society are used to pay benefits teeestirather than invested to be
used from the same individuals in the near/immediature, has always caused
financial problems. The lack of liquidity, the ecwnic crisis, the impoverishment
of the entities managing the system, have beem#pgration of all reforms that
marked the history of our system.

For example the Dini reform, whose scope was toedgmto the financial
problems caused by the earning-based system inhwhie benefits due to the
retirees were calculated on the basis of last yeamsings, generally the highest of
the hole working life.

Even the regulation and the fiscal advantages aiedeto the supplementary
pension should be consider index that law-makacedtthe failure of the pension
financing system, a system that can hardly guaeawmtely the basic needs,
whereas the retention of the lifestyle- led durthg working life- has to be
supported by eventual voluntary pensions.

As last the 2011 reform, through which the age atirement has been raised,
shows how the growth of life expectancy hurts timaricing system that has to
pay benefits longer and longer to inactive membégsociety.

The entire financing system will surely be modifi@gain during the next years
and this is a symptom of the crisis of this burdens system.

Right now the pensions are financed both by pupigments and by insured
persons’ contributions.

The State ordinarily earmarks funds taken from litalance/budget and
exceptionally provides loans when there are incigifit funds to cover total
pensions due.

Notwithstanding this public participation to thendncing system, the real



financial resources are originated from workershpalsory contributions.

3.1 Contributions

The nature of the obligation to pay contributethi® system has been argued for a
long time. This doctrinal dispute led to abandomyntheories for example the
one that included contribution in the range of nasie premiums. This theory has
been rejected because is conflicting with somenfimey devices adopted by the
state, like solidarity contribution imposed on pgensfunds to the public pension
system, by which the subjects that pay contributeoe different from the
beneficiaries.

The most qualified theory is the one that saysc¢batributions are taxes.

The contribution is a binding obligation that geadris fulfilled through a partial
dissociation between the passive subject of thegatobn that will be the
beneficiary of the future pension and the one ihaffectively burdened with the
payment; in fact, actually, in the employment sectbe higher amount of
contribution is paid by the employemwho withholds at source even the sum due
from the employee. Self-employed individuals gelhgi@ntribute autonomously
or through the client.

The social security system, in fact, involves arglity of subject’ in the same
obligation each of which has a defined role in ihalization of social security’s
aims. In the employment sector the participationvad different subjects in the
fulfillment of the obligation, whose active subjastthe social security entity, is
the consequence of the historical evolution of glgstem. At the origin of the
system, in fact, an “embryo” of the solidarity thdaght now involves all the
citizens, was realized with the obligation of thepboyer to pay the insurance in
favor of his employees. This was the consequencehef necessity of the
employer to front the “professional risk”, in otheords to contribute, with his

° Art. 2115 cod. civ. If the law does not providdfetientely, the employer and the employee
contribute equally to social security system. #alversion: Se la legge non dispone diversamente,
I'imprenditore e il prestatore di lavoro contribeigio in parti uguali alle istituzioni di previdenza
ed assistenza.

19 G, Melis,Sulla incostituzionalita del “contributo” a favordel’Enpam di cui all'art.1, comma

39, della L. n .243 del 2004 Rass. Trib.2006, p. 59



own finances, to the future and eventual necesiséywere connected with risks
that the employee could face during the workingvégt Since that moment, the
solidarity between the employer and the employee hbeen influenced by the
progressive abandon of the principle of “equallptcibution” that was introduced
in 1942 with the Civil Code. In fact, right novie great part of the contribution
burdens on the employer who also acts as withhoddgmt for the part of
contribution that burdens on the employee.

The evolution of the system shows how, even in gbE-employment sector,
subjects involved into the “retirement scheme” arereasing. Self-employed
individuals contributed autonomously, but right ntwrd subjects that enter in a
“working relationship” with them can be burdenedtbg contribution in favor of
the self-employed. This is the case, for examdisome kinds of professions, as
the lawyer, that on each fee have to calculatedditianal amount, paying it as a
contribution. The self-employed will be then abterecover it from the client.
The limit that must always be observed is the reargsworking relation that has
to exist between the third subject and the bersefiadf protection or, otherwise, it
IS necessary that the third subject is using th®ipservice that the beneficiary is
contributing to provide.

3.1.2 How to determine the contribution

The amount of contribution due is determined by dbelication of rates to the
personal income. Different rates are arranged Wyda the basis of difference of
the activities of the enterprise, of the commoditgector, of the number of
employee or on the categories of employees. Whei@maself-employed the
contribution is 19% of income resulting from thex tassessment, the rate that
applies to employees is 32% of their incomes.

The income includes every kind of benefits receibgdhe employer, both money
and fringe benefits when related to the employmesiationship. The law
peremptorily lists the benefits excluded. It isezgml to highlight that the rate
applies to the retribution due rather than to tme @ffectively paid to the

employee, when this last is lower than the other.
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The law provides even minimum and maximum contidng, with different
thresholds for employees and self-employed indizislu

The minimum contribution to pay is based on amaifrnihcomes fixed by laws,
regulations or collective agreements stipulatedtrge unions. But when this
salary is lower than the one due upon collectivendividual agreements, it is this
last that will be the starting point to calculatntributions.

The safeguard arranged by the lawmaker is addressex to employers who
have not joined the trade union regulations.

The maximal income to which applies the rate i®donly for individuals that
started working after 1995 and it is of 68.172,3koe amount subjected to
revaluation.

Since 199%* the lawmaker statutes the equivalence between hasmint to
calculate contributions and taxable employment nmeosome differences still
remains®. The new art. 12 law 153/1969ys that, to calculate social security
contributions due, the basis is the one fixed Iby4& Tuir, that defines the notion
of income from employment for fiscal purposes. ®wiivalence is, however,
limited to the employment income and does not éxierthe income assimilated
to the employment one.

The differences that still remain in the two basas be justified by the different
aim pursued by tax collection and social securitgstributiort®.

First of all, the taxable base looks at effectivplgid salary on a cash-basis;
contributions’ base, instead (except for a casesasd before), keeps looking at
the retribution due.

The other fundamental differerféés signed by the allocation period, in fact taxes
are collected on a cash-basis, whereas the cotitmisuare due on an accrual-
basis.

Despite these differences, the basis from whichrdmrion have to be calculated
is the income from employment as determined follmnihe Tuir; precisely it is

necessary to apply art. 51 Tuir for which “ theame is made of all the sums and

D.lgs. 314/1997.12 L.153/ 1969.

12 M. Cinelli, Diritto della previdenza sociaeit., p. 237

3 M. Leo, Le imposte sui redditi nel testo uniddilano, 2007, p. 905
4 M. Cinelli, Diritto della previdenza socialeit., p 238
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the values received in the fiscal period, indepatigdrom the reason, provided
that they are related with the employment”. At siseond paragraph, art. 51 Tuir
lists the items that are not included in the ta@abtome for which the unifying

element can be the fact that they do not causertipdoyee’s enrichment.

The contribution basis will be the one obtainedhvapplication of art. 51 Tuir to

which, then, will be made changes to increasesitfoa example in case of the
same social security contributions (in fact art. &fclude them from the

employment income), or to decrease it. The dedustihat will be made are

based on the amounts whose relevance for the bohtm-basis is expressively
excluded by art. 12 law 153/1969.

4. Tax aspects

The taxation system adopted in Italy for the pubtiandatory pensions is based
on the of EET model. According to this model, tlmntcibution phase and the
accumulation phase are exempted, whereas thedax@tcurs in the last one, the
phase in which benefits are paid.

According to this scheme tax affects only the phasghich benefits are paid to
the beneficiary, whereas contribution phase andraatation phase are exempted.
The adoption of a model by which only one of thee¢hphases is taxable,
guarantees the avoiding of a multiple taxation ooney that are several
expressions of the same wealth.

The pension taxation framework is depicted in d$17/1986, our consolidated
law on income taxes, hereinafter Tuir.

The structure of the income tax can be summarizddllows. A progressive rate
applies to the total income held by each physieaégn. This total income is the
sum of six different categories of income calcudatéath specific rules (income
from immovable property, income from capital, enyphent income, self
employment income, business income and others iagoBefore applying the
rate to the gross income so obtained there arectibiuexpenses listed in art 10.
The result so gained, is the net income that welliticluded in one of the five
income brackets to which different rates will bglggd. This will be the gross tax,

12



from this amount other expenses can be deductelt&in the net tax due.

4.1 Exemption of contributions

Contribution treatment is regulated differently fEmployees and self-employed
workers.

In the section of income from employment the cdittion is not considered a
part of this income so that the contribution ataltp exempted.

In fact art. 51 Tuir, dealing with the category iotome from employment,
provides that mandatory contributions paid by thepleyer, as well as by the
employee, are not part of income from employment.

On the other side the provision of taxation of p@em$alances this exemption: in
art. 49 Tuir is said that every kind of pension amdilar checks are considered
employment income and taxed therefore.

According to art. 51 Tuir, the only condition remad to exclude contribution from
the income from employment is the fact that thetrution paid has to be
mandatory, independently from the public or privaature of the employment.
The taxation model, chosen by the Lawmaker, istiregted by some doctrinal
considerations that show how this model is the thia¢ really matches with the
basic values of our taxation system.

A first theory” tried to explain that the exemption of contribatfoom the taxable
income is justified only by the necessity of avoglidouble taxation: the
contributions will be taxed after their transforioatinto a new taxable wealth,
the pension. A second thedtyinds the reason in the lack of possession of this
richness: the worker does not hold it, but it igvisionally, at the disposal of the
public entities that manage the system. Consequénd holding requirement
would be fulfilled only when pension is paid. Th&ticism that can be appointed
to this justification, is based on the reflectidvat; in our juridical system, there

5 A, Boidi, Commento alla legge sulla imposta complementargmssiva sul redditoTorino,
1937, p.175

8. V. Berliri, Sul regime fiscale dei contributi e dei frutti aeditati ai fondi di previdenzan

Riv. Dir. Fin., 1940, I, p. 105 ss; F. Marchettia previdenza privata nel sistema delle imposte sui
redditi, Padova, 1989, p. 44 ss
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are similar situations that encounter a differer@atment. For example the
insurance premiums that the employer pay in favdh® employee are part of the
taxable income from employment, despite, even is ttase, the ownership
requirement is not fulfilled. Another example daathe one concerning with the
contribution paid for the health service that, adowg to art. 51 para 2 Tuir, are
excluded from the income from employment till thecamum amount of euro
3.651,20. For the part that exceeds this amougtdbetribute to form the income
from employment. Even in this case there will be ldck of the ownership of the
asset, they are paid out, but the law-maker adimgsexclusion up to the amount
indicated above, ignoring the lack of possession.

A later theory’, starting and developing the previous one, expldamat the
exemption, has reasonable ground in the socialgserpor which contribution is
paid. The most favorable treatment is based, asaptd this theory, on the aim
that social security contributions want to realiteis the aim of contributions,
realizing the goal promoted by Constitution at a8, that distinguishes
contributions from other situations in which thesenot the ownership of the
wealth taxed. It has, moreover, been said thaexotusion of contribution from
the employment income is the way to implement thacples of our taxation
system, whose scope is to levy taxes on the effeaticome. By the exclusion of
contribution the gross income from employment Wwél taxed purified of the cost
of production of this income.

This latter explanation has been criticizZdecause art. 51 Tuir limits the
exemption to mandatory contribution and not appt@soluntary contribution
that similarly shares the same aim and strip thek&roof possession of this
richness. In fact the voluntary contribution, sashthe one paid as surrenders of
years of graduation, for a long time encounterdiffarent treatment, they were
not totally excluded by the income total income.lyOftom 2001, the D.Igs.
47/2000 modified article 10 Tuir, admitting the abtdeductibility of these
contribution and, in general, of all the optionaintributions paid to the entity

managing the mandatory system, like the contrilmgtipaid for the voluntary

" F. Marchetti,La previdenza privata nel sistema delle impostersddliti, cit. p. 44; S. Dedola,
Disciplina fiscale della previdenza complementaneBoll. Trib., 2003, 1379
18 see P. PurDestinazione previdenziale e prelievo tributaii,, p. 192
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prosecution or the ones paid for the voluntary m@urof contributions paid to
different public mandatory system.

Therefore if art 49 Tuir limits the exemption to maatory contribution, the
compulsoriness of this contribution is the starfragnt to justify the tax treatment
adopted. Contributions are paid under law provisiand therefore they can be
themselves considered as a tax claim from the statpursuit the duty of
solidarity to which all citizens are submitted by. & and 3 of our Constitutiof’
Hence if contributions are taxes, the ability toy gainciple, fixed in art. 53
constitutional, prevents the law-maker to tax aroamt of money that is not an
expression but a consequence of this ability, thab say that a tax can not be
claimed upon another ta%.

The theory that acknowledges to contributions theimre of taxes is based on the
recognition of the constant features of contrimgicand of their substantial
essenceé. As happens for taxes, the contributions are smarsdatorily paid to an
entity, that carries on a public activity, when diions fixed by law are fulfilled.
The doctriné?, in fact, asserts that contributions realize tbkdarity duty fixed
by Constitution, being they taxes dope legis(in force of the relationship
between the entity managing the mandatory pensiymtem and particular
categories of citizens) that supply the entity wik financing needed to develop
the social security public aim. The taxes in thepghof contributions, accordingly,
can be claimed from each single worker in respéth® ability to pay principle
fixed by art. 53 Constitutidii and they will be used to guarantee to workers, who
are in a state of need, the adequate means probysad. 38 Constitution.

The self-employed tax treatment is partially diffietr. The taxation operates as
well in the moment of benefits payment and thellegae is the same: art 49 Tuir,
admitting the state to tax every kind of pensiomnsiders pensions an income

from employment.

9P, puriDestinazione previdenziale e prelievo tributamt., p.195 ss

% G. Falsitta,Manuale di diritto tributarig Padova, 1999, p. 20; F. Mosche&iyl concetto di
corrispettivo ai fini IVA in Boll. Trib. 1982, 1613; Cass. SS.UU., 29 Aprile 1997, n. 3@YEpro
it., I, c., 1372.

L p, Puri,Destinazione previdenziale e prelievo tributagi,, p. 121.

22 See G. MelisSulla incostituzionalita del “contributo” a favordel’Enpam di cui all'art.1,
comma 39, della L. n .243 del 20@4,, p. 11 ss.

%3 Art. 53 Const.: Every person shall contribute tblguexpenditure in accordance with their
capability. The tax system shall be progressive.
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Despite this similarity, the exemption of contrilout finds another explanation. In
the section dealing with the self-employment incaheze isn’t any provision that
excludes contribution from the income, so thateakemption would rest on art 10
Tuir that enables person to deduct from the tataégincome all the contributions
paid upon law provisions or even by choice of tloeker.

Otherwise another theoAl admits the deduction directly from the self-
employment income and not from the total one, ladlgidy virtue of attribution
to contributions of nature of “operating expense&ven the Supreme Court has
recently approved this latter theanythe sentence 26 February 2001 n. 2781. In
fact, the Court acknowledged the inherence of thespenses to the self-
employment activity, notwithstanding the fact thla¢y are addressed to satisfy
personal aims of the beneficiary of the future pmmsThe concept of inherence
adopted by the Court is, therefore, different frima one commonly adopted to
admit the deduction of costs from the self-emplogtmecome, in fact, according
to the common interpretation of the inherence neguoéent, the deduction of a cost
can be operated only when (and if) this cost isally connected to the
production of an earning (the link between the @at the earning should be of
cause and effect). In the sentence the Court adedges the inherence of the
cost because it is related to the activity perfatrog the self-employed worker,
adopting® the doctrine’s suggestion for which the inherenée cost must be
valued considering if it is an economic effect bé tactivity carried on. In this
sense the contribution is a consequence of theitgcin fact, in the absence of
the job, it would not be due at all.

4.2 Taxation of benefits

The benefits payment is the final step of the pmnsiystem and it has the form of

an annuity. The principle that inspires it is thdgaaatism of payments in fact

2 N. Forte, Il reddito dei professionistiMilano, 2001, p. 232 ss; L. BellinLa deduzione dei
contributi obbligatori dei professionistin Corr. Trib.,2001, p. 3155 ss

% L. Lodi, Inerenza all'attivita professionale dei contribwibbligatori versati alla cassa di
appartenenzan Corr. Trib., 2001, p. 1815 ss.
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benefit is a right of the employee even when th@leyer has not regularly paid
contributions?®

Art. 49 para 2 Tuir says that “pension of each kand sums that are equivalent to
pension, are considered employment income”, thimilerg that they will be
subject to the same rules applied to tax the incilvame employment.

The equivalence between pensions and employmeonmiedeads to consider
owners of an employment income also the personshtthnever owned it before
stop working as all the self-employed people andsges who, before the
termination of the working activity, owned a busséncome.

The equalization made in 1973 by art. 49 Tuir, altyucodified what already was
the idea of pensions. In fact, Ministry of finargeeircular n.1/r.t. 1973, circular
that can till now be considered as an explanatotiné fiscal concept of pension
adopted in lItaly, specified that the concept of g5@m includes each kind of
emoluments that follow the end of the working atgjvthat originated by a
previous activity, different from the employment.

As examples, the circular indicated the self-emgtbyndividuals’ pensions,
artisans’ pensions, but even the reversibility pgmsr the disability pension.

The Revenue agency circular n. 326/E 997, confighand illustrating article 49
para 2 |. a), acknowledged that every time the haaker, in regulating some
aspects of the employment income, does not expliekclude the incomes
equalized to the employment one, the regulatioh apiply even to pensions. So,
after the calculation of the total pension due tbeaeficiary, the taxation rules
applicable will be the ones that regulate the egrpknt income.

The gross pension for each year is calculated bitiptying the individual
“montante” (sum of total contribution during the mkimg life and their
revaluations) by coefficients of transformation eleging on age of retirement and
life expectancy.

This gross pension is fiscally treated as an emmpé income and it is subjected

to taxation rules of that category: the gross egmplent income, without specific

% Art. 2116 le prestazioni indicate nell’art 2114sealovute al prestatore di lavoro, anche quando
I'imprenditore non ha versato regolarmente i cdmiii alle istituzioni di previdenza ed assistenza,
salvo diverse disposizioni delle leggi speciali.gish version: The benefits are due to the
employee even when the empolyer did not pay rebyucantributions to social security’s entities.
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deduction, will contribute to the result of totabgs income subjected to general
deductions as before explained.

Nevertheless, to remedy to the fact that the enmpéoyt income, even when it has
the shape of pension, contributes to the grossmecof each individual free of
any deductions, in other words ignoring the cosistby the employee or by the
retiree, after the application of the tax rateit® het income owned, the taxpayer
can reduce the gross tax due with specific dedostibat are arranged by the
lawmaker as flat-rate substitutions of those édsts

The retiree’s deductidf that is higher when the retiree is younger thary&ars
old, cannot be cumulated with the deduction coretetd employment income,
and it decreases to the increase of total inconmeedvby the retiree.

Generally, to simplify the application of this detion, the retiree can ask the
body supplying the pension to exercise this rightfact the tax is withheld at
source by the paying entity.

To implement the constitutional dispositions, themnaker introduced in 1960 a
social pension for over 65 years old citizens whaesd not have sufficient
income?®, giving up its taxation power on this amount of mag This social
assistance instrument has now been replaced tsoth@ check introduced by the
Dini’s reform. To claim the right to the social dhkethe individual has to be an
Italian citizen, older than 65 years. He is alskedsto give proof of his state of

need.

PART 2: INTERNATIONAL ASPECTS

1. Social security.

Since 1971, the EU has been adopting regulatiotiseimatter of social securities

to realize the purposes of actual articles 45 gh@FUE.

2" F. Tesaurolstituzioni di diritto tributarig Vol.2, Torino, 2012, p. 30
28 Art. 13 para 3,4 D.P.R. 917/1986
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The reg. 883/2004 has substituted the previousaodeapplies to “nationals of a
Member State, stateless persons and refugeesngéida Member State who are
or have been subject to the legislation of one arenMember States, as well as to
the members of their families and to their surv&/oand, since 2011, it will
apply to nationals of non-EU countries legally desit in Member States.
The applicability to these subjects will be covelsdall the principles arranged
by regulations so that pension claims can be tearest from another Member
State towards Italy and from Italy to another Mem$tate. The rules applicable
are the ones directly introduced by the Regulations
1) lex loci laborisaccording to which the only legislation applicakdethe
one of the State in which the worker’s activity@giace: the contribution
and the social security system applicable will ledéireéd on the base of
this legislation. An important exception concernthwithe public
employment, in fact in this case the legislatioplegable will be the one
of the Employer.
2) Equal treatment/ non discrimination principlenjoy the same benefits
and be subject to the same obligations of nationals
3) Art. 7 Reg. 883/2004 Waiving of residence rulesigien paid “can not be
subject to any reduction, amendment, suspensiorthdwawal or
confiscation” on the base that the beneficiarydesiin a State different
from the one from where pensions are paid out.
Once a worker mature the right to pension the coempenstitution to pay it will
be the one of the mandatory social security systenwhich the worker is
subjected in that moment. When the legislationhef tompetent institution ask
for the fulfilment of conditions in order to payethpension, the competent
institution will operate theggregation of periods, so, they will take intocaot
all the periods matured in other States to vehg/fulfilment of these conditions.
The competent institution determines, when it neegia request for award, the
benefits due computing all the rights to benefitstured under different States.
The calculation of amount of the pension will besdxh on &ictio, in fact the
competent institution will firstly determindeorical amountorresponding to the

amount that would arise if all the right was matuumder its legislation. Then it
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will verify the actual amounfor which it is effectively obliged, according the
pro rata benefits system (the other amount will be paidigyother States). In the
calculation should not be considered the overlappenefits.

The transfer of pension claims from or to Countoéser from the EU Member
States, can be generally done only when ltaly isnbdoto the other State by a
Social security convention. The social securitiesventions are treaties that
guarantee the free movement of workers, throughtbwial obligation to apply
the social security system to the migrant workers.

Before the issuing of the European regulationdy keas bound to most of the
Member States by bilateral conventions, but theyreweancelled by the
Regulations that, expressively, provides for thplasement of the previous
Conventions.

Generally most of the Agreements signed by Itaéylatateral, but there are also
some” “multilateral” agreements, that are, actually,atefral conventions that
allow the possibility of aggregation of contribut® paid in all other countries
linked by Conventions both to Italy and to the dhstate.

The conventions are generally inspired by prinalthat reflect the principles of
European Regulations such as the equal treatmdntede national and non
national, the territoriality of the insurance olaligpns, aggregations of period,
export of benefits.

If between the States there is a Convention thé&evercan operate the transfer of
pension claims. If conventions are not in force, dinly solution that can be found
to avoid the loosing of contributions paid to diffet States (when naturally the
contributions paid in each State are not enougletahe worker obtain the
pension according to the requirements asked byStiaées’ legislations) is to
exercise a “surrender”, asking for a retroactivgnpant of the contribution paid

abroad?

% Argentina, Uruguay, Tunisia, Cape Verde.

%1 G. CorasanitiTax treaties and social securities conventiond,a mobilita transnazionale del
lavoratore dipendente: profili tributariPadova, 2006, p. 577

%2 G. CorasanitiTax treaties and social securities conventians, p. 576
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2. Taxation

The criteria of taxation on income find a differesiution towards resident and
non-resident persons. The tax claim over a resideaptures, according to art. 3
para 1 Tuir, his worldwide income, whereas the ¢aim over a non-resident
person is admitted only on the income borne iryltld this second case the tax
claim is based on an economic attachment that limksion-resident to the State.
Art. 23 Tuir lists the cases in which an incoméasne in Italy and, so, Italy is
considered to be the source State. The tax ovenaasident is levied on the total
incomes produced in Italy, from which only some wigttbns are admitted.
According to art. 23 para 1 I. c) Tuir, the emplamhincome is produced in Italy
when the working activity was exercised in Italy.

According to the fact that art. 51 Tuir excludesnfrthe income from employment
the mandatory contributions paid by the employed by the employee, to the
non-resident employee working in Italy applied g##ne rules applicable to the
resident employee so, all the mandatory contrilmstipaid will not be part of his
taxable income. Any importance has the nationatitythe residence of the
taxpayer.

In case an Italian resident, different from an idtal citizen, has to pay
contributions to a foreign pension scheme it havdoacknowledged, through
interpretation, the deductibility of mandatory a@imitions, according to the fact
that the Ministry’s circular n. 137/ 1997 admittdee deductibility of voluntary
contributions paid to a foreign social securityteys. If the deductibility has been
admitted for voluntary contributions, even moreh@s to be acknowledged for
mandatory contributior{&

Being the exemption of contribution operated onaksumption that the tax will
be levied on the pension, when the pension is fmattie beneficiary Italy levies
the tax. The taxation of benefits, in fact, inva\al the Italian pensions received

%3 Art. 2 para 2 T.u.i.r. Are considered to be restdefor the purpose of taxation on income, the
persons who, for most of the tax period, are eadaoih the register office of resident population or
persons who have in Italy their domicile or thesident according to the Civil Code prescriptions.
Art.2 para 3 T.u.i.r. Neverthless are considerebetoesidents, in the absence of evidence to the
contrary, italian citizens, cancelled from the stgi office, who mooved to States or territories
different from the ones listed in the Decree of thaistry of economy and finance.

% A. Cotto, G. Odetto, G. Valent&uide e soluzioni TUIR010, p. 158.
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by non-resident, but even the foreign pensionsivedeby Italian residents.

Art. 23. 2, in fact, listing the incomes producedltaly (and taxable herein) by
non-residents, includes the pensions. It says ahaénsion is produced in Italy
every time it is paid by the State, by an Italiasident or by an Italian PE of non-
resident subject. The taxability of residents’ igre pensions is based on the
unlimited liability that the links residents to tB¢ate.

In case of foreign pension, the fiscal treatmemdf hormally is the one provided
by the internal system, changes if a Conventiom iforce between the source
State and the Residence State. In any of the twescdefore proceeding to tax
the pension it is firstly necessary to verify, acling to Italian taxing rules, if an
amount received by a resident is effectively a mansbeing only in this case
justified the taxatiofr. As a matter of fact, the taxing rules applicahte the
Italian ones, this entailing that no relevance ttesnomen jurisgiven by the
source State to the amount paid to the Italiardeggi To be a pension taxable in
Italy, in fact, it has to be a revenue income, bdiy Art. 6 para 2 Tuir excluded
from taxation “the amounts obtained as compensdiondamages related to
permanent disability or death”. The Revenue Agentgular n. 41/E 2003,
clarified that are not taxable the foreign pensipasl, to Italian residents, that are
related to an accident or a disease caused bydHeng activity.

Anyway, in absence of a Convention, according to &rTuir that statutes the
taxation on the worldwide income of the residehg tesident that receives a
foreign public pension is taxed on the pension evkan the pension has already
been taxed in the source State.

To avoid or mitigate the double taxation that ceeeawhen the source State has
already taxed the pension, art. 165 Tuir, acknogésdo the resident a tax credit
on the tax paid to the source State.

According to art. 165 Tuir, in fact, when part béttotal income attributable to a
resident is made of foreign income, the tax paé&finitely, in the source State,
will constitute a tax credit. This means that the paid is deductible from the net
tax due by the beneficiary in a measure that caercted the part of the tax due
equal to the ratio between the foreign income aeddtal income.

% p. Saggese.e pensioni esterén La mobilita transnazionale del lavoratore dipendeiftadova,
2006, p. 211
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The deduction will be included in the return acttioé beneficiary of the fiscal
period to which correspond the income produced abiand taxed thereof, but
only if the tax paid in the source State becomdmitigy by the time till which
the Italian return act must be delivered to the petant authority. Despite, no
provision rules the specific matter, it has to keleded the possibility to loose the
right of exercise the foreign tax credit, in casa@rg arranged is not respected.
The Revenue agency, explaining the above mentian@gtle, explained that the
tax credit is conceded till the part of the ltaligross tax that mirrors the ratio
between the foreign income and the total incomakbe but this tax credit can
not exceed the Italian net tax due in the year hiclvthe foreign income arises.
For the operability of the tax credit it is necegsthat the income is effectively
foreign; according to art. 165 para 2 Tuir the meois considered to be foreign
on the base of reciprocal criteria of art the omgsressed by art. 23 Tuir (that is
the one that lists the income for which Italy coless itself to be the source State).
The reciprocal application of the sourcing rulesads to consider foreign a
pension that, according to art. 23 para 2, |. gaisl by foreign States, by non-
resident subjects or by foreign PE of residentesttbj

Anyway, these rules are rarely applied becausenthiter is generally regulated
by conventions that are stipulated by Italy, follogethe OECD model.

The difference in collocation of pensions for taxposes that exists between the
internal regulation and the OECD model causes thendon by ltaly of the
internal criterion. In fact, according to Italiaaxtsystem, as before explained, all
the pension are considered employment income, \aherethe OECD model the
pensions are treated differently from the employniezome.

The OECD model in art. 15 rules the employmenbimne and in art. 18 and 19
suggests the taxation rules respectively for pengieriving from private
employment and for pensions deriving from publigoyment. In case of private
employment the State that can levy taxes is thee Sté residence of the
beneficiary, in case of public employment the Statevhich the working activity
was exercised.

Following the OECD model arranged in art. 18, Itdéaxes private pension

received by Italian residents and gives up its tiarapower in case the Italian
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pension is received by non-resident.

Despite this general adherence to art. 18 OECD Mmdlanks to which Italy
should be the only State able to tax foreign perssjgaid to Italian resident and
vice versa in case of non-resident, sometimes ¢tmyentions arrange different
rules, acknowledging the taxation right of both Btates when some conditions
are fulfilled or other time® without any conditions.

In the convention in force various kinds of cormlis are inserted to legitimize
the taxation power of both the resident State &edsource Stalé such as the
ones that acknowledge the exclusively power ofrésdent State till a certain
amount of the pensidf or the ones that submit the source State conuupmver
only when the Italian resident is a national of dhieer State and had his residence
in this other State for minimum period fixed by tenventior®.

When dealing with public employment, the OECD modehanged a different
sourcing rule, in fact public pension are taxalvly dy the source State.

The distinction between private and public emplogtifepensions lies on their
origin, coming public pensions from services reedeto the State, or to its
political subdivisions or a local authority.

This means that, when the conventions fully respectl9 OECD model, Italian
will give up its taxing power towards residentscept for the case in which the
Italian resident receiving the pension is eventahah citizen. When the double
conditions of Italian residence and citizenship fatélled, contrarily, Italian will
be the only State to levy the tax, according toXdtpara 2 b) OECD model.

In case the Italian public pension is paid to a-resident, Italy will be able to tax
the pension unless the non-resident has both théerece and the citizenship in
the other Contracting State.

Other times to entitle the Residence State to haxforeign public pension it is
required in addiction to the citizenship in the ldesce State, even the lack of

% Convention Italia-India ratified by |. 319/19950@ention Italia-Kenya ratified by |. 666/1981
37 See P. Saggedee pensioni estereit., p.194-195

3 Convention Italy-Brasil ratified by |. 844/1980pf@vention Italy-Canada ratified by I. 912/1978
%9 Convention Italy-Denmark ratified by |. 170/200Rave the minimum period of residence in the
source State is of 5 years.

“°The distinction is not inserted in all the convens, so, in these cases it will apply the model of
private employment pensions. See conventions Railstralia ratified by 1. 292/1985, Convention
Italy-Canada.
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citizenship in the source State
Other times the conventions provides the exclugivight of the residence State
every time the beneficiary does not have the natignof the State paying the

pension’,

CHAPTER II: SUPPLEMENTARY PENSION SYSTEM

PART 1: NATIONAL ASPETS

1.Function

Since the beginning of nineties our pension systasibeen deeply modified to
answer to changes in the life expectancy and tsltheing down of the economic
growth.

These factors led the lawmaker to rise the agestifement and to abandon the
earning-based system. The contribution based systéopted since 1995, caused
a reduction of the amount of pension, with a regaent rate (in respect of the
last remuneration) much lower than during the em4fiased system.

On the other hand, the law-maker tried to prombte dupplementary pensions
schemes with consistent fiscal advantages, to pesiple to appeal to private
savings that (together with the public pension)sangposed to make it possible to
maintain the previous life-style, no more guaradteg the simple public pension.
In fact, after a long dispute, our Constitutionau@*® inserted the supplementary
pension schemes into the art. 38 para 2 Constiltico that the second and the
third pillars are essential to satisfy the pubtiterest in ensuring adequate means
to workers.

The D.Lgs. 124/1993 made the first organic regotabtf the matter introducing

“1 Belgium, Denmark, France, Germany, Ireland, Lussegp, Netherlands, Russia, South Africa,
Syria.

“2The residence State’s power, in this case, ischasly on a negative condition and not positive
like in the other cases, see. P. Sagdeseensioni estergjt. p. 202.; see Convention Italy
Switzerland ratified by law. 943/ 1978

“3 Corte Cost. 28 luglio 2000, n. 393.
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the open and closed pension funds. It was folloliedhanges made in 2000 and
2001.

Current regulation, that repeals the earlier oises, the D.Lgs. 252/2005 that was
adopted by the government on the base of the dedega legislative power from
parliament contained in law 243/2d64

The participation to supplementary pension schesnfreie and voluntary, it is
submitted to individual subscriptid.

The person carefully has to decide whether or agpdrticipate to the pension
scheme, considering even which scheme is bettegfivith his needs. To let him
decide information report has to be at his dispasdilfurnished by each fund.
Generally the choice relies on a combination ofmelets, first of all the
participation costs and the benefits granted.

This freedom is mirrored even in the possibilityait must clearly be highlighted
by the pension schemes’ statutes) for the subsaabehange the pension scheme
chosen. In fact after 2 years of contribution tlatipipant can freely move to
another scheme, preserving all the right accruedowt any sort of modification.
To prevent forms of obstructionism from the pensohemes, art. 14 para 6 D.lgs.
252/2005 forbids the schemes from setting up cktisat can obstacle, evee
factq this right and, under certain conditions, it exigs these clauses from being

operative*°

2. Supplementary pension schemes: in general

Before analysing the punctual aspects of the réigulait is better to start by
giving an introduction of the matter. Supplementaggnsion schemes can be

divided into two categories, the occupational pemsiand the individual schemes.

4 Agenzia delle entrate Circolare n.70/E 2007 tasidprinciples fixed by L. 243/2004:

1. promote the supplementary pension

2. promote the financing of these pensions througldéstination, tacit or explicit, of TFR.
3. admit workers to continue the voluntary contribantdor 5 years after the retirement.

4, Change the taxation model, increasing the dediigtibf contributions and providing an

advantageous tax treatment for the accumulatiosgpha

% P. Puri, Destinazione previdenziale e prelievo tributaricit., p. 85 The subscription of
supplementary pension schemes does not dempeelegisfrom the employment.

“8 In case of employee moving to another schemeTE#R and the eventual contribution from the
employer follow the employee to the new scheme ehos
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That must be said because it has consequenceseoimdividuals admitted to
participate: the first scheme can not, in factjdireed by unemployed people.
Four different kinds of schemes can presently isétited: closed/exclusive, i.e.
negotiation funds; open funds; IPP and, at lagt,pbnsions funds pre-existing to
the reform.

According to the way they are set up, they canisinguished between collective
or individual pensions schemes.

In the collective schemes the participation is tegpa at a collective level and it
addresses to a group of workers, identified by cominelonging to a particular
company, group of companies or to a similar praducsection/area. They can
have the shape of closed pension funds, open perisials, and pre-existing
pension funds (in all these cases the concretecipation is submitted to the
worker’s choice).

In the individual schemes instead, the subscripisobased on individual choice
and action. The patrticipation is admitted only peo schemes and to IPP.
Differently from the public pension system, the glementary pension system is
based on a capitalisation system, by which contiinbs paid are invested by the
pension funds and their returns will be part ofgpens paid to the beneficiaries.
The lawmaker has opted for a funded system baseshv@stments placed in
financial markets, rather then in real estate, s being a sector precluded to

the investment activities.

2.1 Benefits

The 2005 reform brought a unification of benefagulatiot’, which now applies
to all private pension schenf&sAs already said, this is a consequence of thie wil
to create a level plain field, by which it can blarged to the individuals to freely
move from one system to another, that, in turnhésessential presupposition to
exercise a free and individual choice.

Art. 11 para 1 says that pension schemes aredrée the requirements and the

47V, Tursi, La terza riforma della previdenza complementardtimere: spunti di riflessionein
Prev. Ass. pubbl. priy2005, Ill, p. 513 ss.
“8 Before 2005 PIP could not grant anticipations.
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ways to obtain benefits in respect of general wiowis arranged by the law.

A first limit, that comes up against the freedompehsion schemes in fixing the
requirements to access the pension, is the nedthve at least five years of
contribution, when the right to obtain public pems arises; before this moment
and in the lack of 5 years of contribution people prevented from obtaining
benefits.

Despite that, in case the beneficiary stop workimgichever is the reason, and he
is unemployed for more than 48 months, he can cthempension in advance of
maximum 5 years to the retirement age fixed by law.

Differently from the public pension, benefits conote®l to supplementary
pensions schemes can be paid as lump-sum paynmatiter(than in the normal
way, annuity) in both arrangements adopted, “definentribution” or “defined
benefits*®. This lump-sum payment however cannot now exteed0% of the
actual value of individual montante accrugd.

Being the participation related to voluntary subgern, the law admits the
beneficiary to claim advanced benefits in thregedéint cases. These anticipation
can be combined and asked even more than ondeetithreshold of 75% of total
contributions paid to the pension fund.

Firstly, an anticipation, in the maximum rate of@8an be asked at every time to
front medical costs for very serious problems ezlab the beneficiary, spouse or
sons.

Not at every time, but only after 8 years of cdnitions, anticipation can be
obtained in the maximum rate of 75% to buy an hqasé/ when this house will
be the first house of the beneficiary or, altensdsi, of his sons), or for other
needs, without preconditions, but in the limit 3.

In all these cases, the contributions will not Ingraore used to pay the future
pension so that, to prevent the avoiding of taxatiwat applies in the moment of

payment, the anticipation are withheld at sourdds Particular prudence of the

49 G. CorasanitiDiritto tributario delle attivita finanziarie Milano, 2012, p. 639 “a distinction
may be made betweelefined contributiorarrangements andkefined benefiérrangements. In first
type scheme contribution is fixed the amount ofdfigés is related to funds’ performance, in
arrangements of the second type, the contribuBothangeable, but amount of benefits is fixed
since the moment of subscription.

0 Art.11 paragraph 2, the anticipations eventuadlidfhave to be put in the 50% limit.
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law-maker is justified by the fact that it is upldeneficiary the choice to replenish
his savings, diminished by the anticipation.

In fact art. 11 para 8 admits the beneficiary tg-pack to the fund, whenever he
wants, the sums that he obtained as anticipationsder to recover the position

that he had in the fund before the payment of tieigation.

2.2 Participants and beneficiaries.

Despite this system concerned with pensions, ataicerconditions even
individuals who are not workers can subscribe asjpenscheme. In this case the
pension can not be considered supplementary tpuhkc one, but it will be the
only personal earning of the individual, probalite tonly one that he has had
during his life: he is not a worker and the pensieifi not be to him the
substitution of a job income.

The individuals admitted by art.2 to participateatpension scheme are public and
private employees and new kinds of work&rs self-employed workers,
cooperative companies’ shareholders, and unpaidkesorthat do care-jobs for
familiar reasons if this is the only activity thdg and they do not have any direct
pension.

Art. 13 paragraph 2 admits individuals, who areinoluded in art. 2, to subscribe
only individual pension schemes. to participate to an open pension fund or to a
investment pension planninigereinafterlPP: this provision opens supplementary
system to unemployed persons and join the provieioart. 8 paragraph 1 that
allows worker to pay contributions in the interefhis dependents.

2.3 A common supervisory system

The supervisory agency on pension funds —herem@@VIP- is a public body
endowed of the control of all kinds of supplemeyntaension schemes. This body

replaced (when and to the limit to which entities f@r social security aims) the

*1D.Lgs. 276/2003 lists new kinds of job contracts.
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Supervisory agencies, who normally control entitithat can carry on the
management of open pension funds and individuadiparschemes.

COVIP’s main aim is to ensure the transparencyhef system, granting for a
prudential and sound management of supplementaisiqgres schemes.

Among COVIP tasks, one of the most important is #@eangement of
requirements needed by pension funds to be enrofled specific register
administered by the COVIP.

In its supervisory activity, the COVIP approvedustes and regulations of pension
schemes and defines procedures to obtain authornzatcarry on activities.

It has even consistent powers in fixing criteriaattmust be observed by
management agreements and it can check these agrserno ensure their
correctness.

Generally it has regulatory power and exercisesoatral activity on the
management of pension funds, whose effectivenesbe@&nsured even thanks to

inspections and requests of information and details

3. Subjects authorized to establish a pension fund

Art. 3, dealing with the legal subjects that camaleésh a pension fund, is a
symptom of the lawmaker’s choice to levelling thgbrtance and the relevance
of different pensions schemésthe entities able to run open pension funds and
the insurance companies are included in this list.

The subjects can be diversified according to tla¢ufes of beneficiaries:

1) the main source for the private employment sedaepresented by the
collective agreements, stipulated even at a compewref®. When there are not
these previous kinds of agreements the funds caettled by workers agreement,

promoted by trade unions.

2 A, Bollani, Fonti istitutive e autonomia collettiva nella rifma della previdenza complementare
in Le nuove leggi civili commentateadova, 2007, p. 595 ss.

3 |n case of collective agreements stipulated abmpany level the adehesion is limited to
individuals or workers that subscribe the agreem&he limitation imposed by art. 3 can be
considered useless because, the validity of commamgements is naturally limited to the
subscribers: it is not erga omnes. See A. Turgitoblemi giuridici delle fonti istitutive nella

riforma della previdenza complementata Osservatorio giuridicon.10, Suppl. alla Newsletter
Mefop, n. 24, 2005, p. 4
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2) The workers’ agreement (promoted by trade unionsrepresentative
association or by national association represemtabf the cooperatives) are
pensions funds’ main source in the sectors of emifloyed workers and
cooperative companies’ working shareholders

3) By regions

4) By agreements between individuals who carry onécaativities”, when
these agreements are promoted by their trade upiopresentative association.
5) The private entities that manage the mandatoryipersystem in the self-
employed sector that can directly set up a pensiod, or throughout collective
or workers agreements.

6) The public employment sector has consistent limoitat the only
supplementary pensions scheme admitted can be pseatnly by collective

agreements.

3.1. Pension funds’ structure.

The framework designed by the law makes dissociabietween the subjects
admitted to promote the fund and the constitutmarse of the fund, but the will
of the promoting subjects is immanent in all regalaaspects of the fund, so the
constitutive acts are actuation of this will.

All the dispositions that rule the matter have skepe to protect the fund’s aim,
that has to realize the social security needs oftigggants, arranging
limits/restrictions to the earmarking of funds’ pesty. That can be also the reason
for which the lawmaker listed aumerus claususf organisational sets thin
art.4.

The shape, between the ones arranged by the lawntakeot always be chosen
by the promoting entity because there are somegeibichoices required from the
same legislator or by nature of the promoting sttbje

The ordinarily model is the association one, bunedunds, such as the ones

promoted by the private entities managing the m@mgagensions, the one that

M. BessonePrevidenza complementarorino, 2000, p. 50; A. D. Candiahfondi pensiong
Milano, 1998, p.27
%5 A. Bollani, L'assetto delle fonti costitutiyeit. p. 612-613
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are considered open funds and the individual persiheme¥, can be instituted
with formal decision to create a “segregation cfeds’: this entails that, into the
same promoting entities, there would be an assg@rate and autonomous from
the entities’ ones.

The choice is not free even between the categofiessociation; in fact despite
the possibility to operate throughout non-recoghiagsociations or recognised
bodies, this latter shape is the only one thatb&aopted by the categorical funds-
both for employees and self employed-.

The recognised bodies become legal persons ahthefe procedure ruled by the
COVIP.

At any case, the activity of all the funds has ¢caithorized by the COVIP

4. Closed pension funds.

There is a large gap between the management addclesnsion funds and, on the
other hand, open and individual pension schemes.

The closed pensiGfimanagement is regulated by art. 6 D.lgs. 252%26§5,
which the policy-maker clearly preferred an indire@nagement to the direct one
adopted in the open funds and individual pensibreses.

The direct management from the closed funds, ihisalimited to four cases: the
first case is a temporal consequence of the tineelertto conclude “management
agreements”, till which the entities can run autonasly the funds’ business.

The second case runs into a subjective limit: dine@nagement can be carried on
autonomously only for pension funds instituted ith@ Supervisory Agencies

asked to control funds’ managgts

*%In the last two cases, the nature of the promasimgjects, seems not to leave other choices:
there is neather an agreement at the base nor muwoity of workers that could give born to an
association. See A. Bollani'assetto delle fonti constitutive, cit., f15; Direttive COVIP 18
giugno 2006

>’ The segregation does not prevent the manageeak this limit, but it will be responsible for it.
See A. TursilLa configurazione soggettiva delle forme pensiattist in Le nuove leggi civili
commentatePadova, 2007, p. 274

**The article does not give specific instructions#se of defined benefits funds but restricts itself
to ruling the defined contribution schemes. In thefined benefits funds the regulation is
committed to conventions with insurance companies.

% CONSOB, ISVAP, Banca d'ltalia see R. VianelModelli di gestione delle risorse dei fondi
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The last two cases are admitted for all the furttiey can hold shares in
developing companies or in investment companies @state and securities)- in
these cases the share can not exceed the 25%estiment companies’ assets and
cannot be bought for more then 20% of funds’ assets

The ordinary way to manage closed pension fundkasindirect management
through entities (chosen at the end of a competiténder regulated by COVIP
instructions) authorized by art.6 D.lgs. 252/2005

1) Entities that can manage, on behalf of third payievestment portfolftS

2) Insurance companies

3) Investment management company

The access to the management is open to all similtties settled up in the
European Union.

The management is based on a “management agre@hstigtiilated between the
parties and based on a model prearranged by thdf’ZOV

When the management is so carried on, the fungdsurees must be entrusted to a
bank (chosen at the end of a competitive tendenagpe¢o all European banks)
thanks to an agreement subscribed by the fundrentlank. The bank is asked to
implement the instructions given by the manager @ refuse to act on behalf
of the manager only when the instructions infrirtige law, the fund’s statute or
the D.M?2.

While the concrete operations are made throughamés, assets (that are still in
the funds’ ownershfl) are managed by the entities entrusted and aesyatase,
subjected to a segregation of assets, thanks tchwhanager’s creditors can not
claim it. The assets entrusted have to be accoattidr value.

In order to safeguard the unique aim for which veses are invested, the assets
allocation is boxed into specific limitations. lidhbeen excluded the possibility to
invest in real estate, being the investments adchittbsorbed in the financial

pensiongin C. Cestel(a cura di) La riforma del sistema pensionisticimrino, 1996, p. 433-434

% Banks, societa di intermediazione mobiliarie eie@cfiduciarie di gestione see V. Righiha
gestione finanaziaria del patrimonio dei fondi peng chiusj pp 46-48

®L the relationship between the parties reflectspifiecipal/agent model see Carnidia gestione
dei fondi pensione: la visione degli operatori firzéari, in Le nuove leggi civili commentate,
Padova, 2007, pp168-169

®2D.M. is asked to give guidelines on allocationesssallocation criteria, and rules on conflict of
interests according to principles fixed in Direeti®004/39/CE.

%3 Funds can neither provide and take out loansprmride a guarantee fsomebody.
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instruments.

Firstly they can invest in shares of each partieigacompany only up to certain
percentages, in order to avoid that the originah & supplanted by will to
manage the participated comp&hy

Secondly they can not buy- for more then 20% ofifsimesources- shares from
subjects that have to pay contribution to the s@&eon from subject that are
directly or indirectly controlled by the them.

The third limitation is stricter and prevent thenpens fund, whose beneficiaries
are employees of a specific company, to buy fir@nastruments for more then
5% or 10% of fund’s total asset, when these fir@nostruments are respectively
issued from that company or from companies of Hmesgroup. This is the way
to safeguard workers of that company from doubhaeatges in case of crisis of the
company’’

The last limitation, that cannot even be considereeal limitation is the necessity
to address investments mainly to regulated markets the necessity to act

carefully in investing in activities not admittealthese markets.

5. Open pension funds

Open pension funds’ main feature is that the creaimcides with the manager of
the fund. The subjects qualified to set up an omemsion scheme are
peremptorily listef and they are admitted to create the scheme byragstion
of asset¥. Apart from that difference, the regulation isnabt similar, and the
dispositions on financing, benefits and taxatioat @ypply to closed funds are the
same that apply to open and individual pensionrseise

To initiate the activity, indeed, an authorisatipnCOVIP is required.

The biggest difference from the closed funds ig tha participation to open

V. Enriques,La gestione delle risorse dei fondi pensione netoai contribuzione definita:
finalita, effetti e limiti della disciplinain Banca, impr., socpp 211-212

% An example of this risk is what happened to Ensonkers’. See B. Mangiatordi e E. Giacomel,
Il dissesto dei piani pensionistici della societa Enralcune riflessioni sul sistema dei fondi
pensione negli Stati Uniti e in Italign Quaderni tematigiCOVIP, 2002, 1, p.40

% SIM, SGR, Italian banks, PE of authorized extreaowinity banks, italian insurance companies
or pe UE insurance companies.

%7 See note 35.
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pension schemes can be decided both on a colldatise and on an individual
base, so that they are not limited to a categobeogficiaries.

The management of the funds has to respect theriaritlictated in regulation
prearranged by the creator itself and approvedheyQOVIP.

The COVIP’s influence in this sector is particwapointed, according to the fact
that funds’ regulation must respect the COVIP glunés.

The guideline€®ask the funds to segregate as much assets as\ibgtnirent
sectors in which funds’ resources are placed irbsguntially, the number of
segregations, entirely autonomous by each otheitk,mirror the number of
independent managements of the same resources.

The effect of that segregation is the one defimedrt 2117. ¢® so that all the
segregated assets will be autonomous from each atite from the manager’s
assets and they cannot be the moneybox to satisfijtars, other then the funds’
creditors.

Administrative and accounting bodies and systerg beathe same that run the
creators’ activities; in case the option is to gpta different and autonomous
structure it will be easier to identify, at firgghkt, funds’ activities, otherwise it is
undisputed’ the necessity to adopt allocation criteria that assure the financial
flows traceability back to the funds.

The limitation concerning the investments and thle of the entrusted bank, as

previously said for closed funds, apply to opensp@amfunds too.

6. Personal individual private savings

Personal individual private savings can be realiketh by participating to an
open pension scheme and by signing a life insuraocdéract with authorized
insurance compani€s thanks to an investment pension planning-heren&iP-.

By this contract the insurance company assuresvio lienefits as regulated by

% COVIP, deliberazione del 28 giugno 2006, “Direttigenerali alle forme pensionistiche
complementari”

%9 B. Inzitari, | patrimoni destinati ad uno specifico affaia Societa 2003, n. 2 bis, p. 295.

O A. Pandolfo, T. TreuAspetti giuridico-istituzionali della previdenzatégrativa in Treu (a cura
di), La previdenza integrativa in Italjavilano, 1988, p. 61 s.

" the authorisation comes from the ISVAP, the insces’ supervisory agency.
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the art.11, even if the right accrues dAi the beneficiary is still alive when he
turns the age of retirement- when he is not a woitkenust be considered the
normal age of retirement-.

The law-maker opted for entrusting the COVIP torapp a regulation on which

insurances’ regulations have to be based on —thélE@qgulation is integral part

of each insurances’ regulations- before being amgatdy the COVIP itself.

The participation is granted by paying contribusom the amount fixed at the
moment of stipulation and always changeable-; tis&irance company acquires
the ownership of these contributions and they asblked to invest this money as
they prefer but observing the provisions of insaeataw?; they are not subjected

to limitations fixed by art.6, but only to the ooencerning the conflict of interests.

7. Directive 2003/41 CE: implementation

D.Lgs. 28/2007, issued in implementation of Direeti2003/41 CE, modified
D.lgs. 252/2005. The most important changes arate@l to investment of
resources, to information that pension funds mus tp the participants and to
the new possibility, for pension funds, to stipalatonventions with EU
management entities and to entrust to an Europeak the funds’ resources.
Talking of investment of resources, it has beemodiced the necessity of a
Decree (of Ministries of economy and finance and.atbour and welfare) fixing
the activities in which the funds can invest the&sources and the rules
concerning conflict of interests. Moreover it haeb introduced the necessity to
address resources mainly to regulated market.

It can be pacifically noticed that the most sigrafit news deal with the regulation
of cross boarder pension funds in fact three neisles have been introduced in
D.lgs. 252/2005:

1) Art. 15 bis: Italian open, closed and pre-ergtpension schemes, who are
legal persons registered by COVIP and operate douprto an accumulation

system, can, with the previous authorization of @@)\¢tarry on their activities

2 Thean debeatuis not sure: the benefits have to be paid onlyaisecof survival to that age.
" D.Igs. 209/2005; M. PalliniLe “altre” forme pensionistiche complementari: fangensione
aperti e forme pensionistiche individuah Le nuove leggi civili commentateadova, 2007, p 778.
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towards workers and employers of other membersstate

The fund can obtained the authorization throughri¢tem request addressed to
COVIP by which it is indicated the Member Statewhich the fund wants to
operate. The COVIP, within three months, will tnaits the request to the
competent Authority of the other Member State.

Once obtained the authorization, the fund will wahin the limits of the other
member state’s regulation concerning with the ibmest allocation. COVIP must
control the implementation of these limits.

The fund must even respect other state’s regulatioimformation to participants
and the social security and job provisions thatlmaapplied to foreign companies.
The foreign state’s authority controls the respédhis observance.

At any case the fund must have adequate resowragsetate abroad.

The COVIP is also endowed of the possibility toyl#re authorization (or revoke
it once released) every time it supposes that timel fcan not be adequate to
operate abroad having regard to the fund’'s admnatigé structure, financial
situation or members of administrative and corfiadies.

2)Art. 15 ter: European pension schemes, authorlzedhe member states’
competent authority to operate abroad may collelbéctive accession to the fund.
The fund must provide the competent authority wité information concerning
with principle features of the pension scheme,rimfation that will be transmitted
to COVIP directly by the competent authority. Tlogeign funds can not start
their activity in Italy before COVIP provides theréign competent authority with
the information concerning with the ltalian legabyisions applying to foreign
pension funds. At any case, after two months froenreception by COVIP of the
information, the fund can start its activity inljta

Italian provisions on beneficiaries, financing, b&is, collective adhesion and
transferability, and the transparency requireméred by COVIP will apply to
these funds. The respect of these provisions igsiga to COVIP’s control.

3)Art. 15 quarter: All the information owned by C@¥are under professional
secrecy. Agreement on assistance (to facilitateptioper authorities’ functions)
and on exchange of information between can be latgal between competent

authorities of different member states, by whichhatities can entrusted each
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other to supervisor.

PART 2: NATIONAL TAXATION SYSTEM

1. Taxation system

The taxation framework can be found in the D.Ig82/2005 and in the D.p.r.
917/1986, as it resulting after the changings niadehe first referred law.
The issuing of D.Lgs 252/2005 brought modificatiomshe tax system applied to
supplementary pension funds, and somehow it caoobsidered to violate the
prescriptions made by the Parliament to addresadtieity of the Government of
drafting the law®. The Parliament, in fact, with the Law 243/2694beyond
incrementing the contribution deductibility, plangieffectively developed by the
Government, wanted to realize a lowering of taxthe accumulation phase,
request totally put aside by the Government, ihatead, modified the taxation of
benefits providing this phase with a better treatine
This government’s choice of omitting the review tife taxation on the
accumulation phase, modifying the taxation of thiedt phase, wreaks havoc on
taxation of second and third pillars pensions, taainot be enclosed in the model
ETT. ltaly can be therefore described with the folas E(l)-T(r)-E(t)"®:
1) E(l) where E stands for exemption and (l) for lemibn of the exemption
to a fixed threshold
2) T(r) where T stands for taxation and (r) stands riegular taxation of
pension funds
3) E(t) where E stands for exemption of contributi@msl financial returns
already taxed and (t) stands for taxation, but wiubstitute tax.

The principles of our constitutional and taxatigstem refuse the double taxation

of the same richnessgo, the wealth represented by contributions, will &eetd

" G. CorasanitiDiritto tributario delle attivita finanziarie cit., p.654

’® See back to note 27

"8 F. Marchetti|l regime tributario delle forme pensionistiche quiementarj in Le nuove leggi
civili commentatePadova, 2007, p. 949
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only after its transformation into pension to théeat to which it has not been
taxed in its original form. The same reason prevehe taxation of financial
returns in the moment they will become pension.

The architecture chosen by the lawmaker is to difertaxation of contribution
and, this time, the reason can surely be identifiethe lack of possessifof
contribution, that is the essential preconditiortllom a tax on a income, because
the theory adopted to justify the exemption of naady contribution cannot here
be recalled, being the voluntariness of contributtbe essential element that
characterizes the supplementary pension systemtrilmation can not be

considered taxes.

1.1. Contribution phase

Before analysing the exemption of contributions sgmemises must be done, to
understand who is the beneficiary of the exempfidrese premises concern with
the financing of funds is unconditionally, at leastthe beginning, realized by
contributions or/and by the TFR.

To enter a pension scheme and, consequently, &naibie pension, there must be
a financing in favour of the beneficiary.

Being the supplementary pension schemes openecetgb®dy, accordingly, the
2005 reform individuated the financers of thoseesobs providing the possibility
to pay contribution even to individuals who do r@ve a job or a business
income and to individuals depending on others, dpein this last case, the
contribution paid by the individual they are depeagdn.

With a general provision the law identify that nalnway of contributing in
contributions paid by workers, employers and cBent

When the beneficiary is the employee, the financoag have the shape of
beneficiary’s contribution or/and employer’s cobtriion or can even be made by
the sole transferring of severance payment —hdtemBeFR-.

The 2005 reform, truly modified the modalities odrtsferring the TFR to the

"' F. Marchettj La deducibilita fiscale dei contributi alla prelénza complementare. Disciplina
generale in Le nuove leggi civili commentateadova, 2007, p. 902
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pension scheme. Since 2005, in fact, the law-majgted for an automatic
“conveyance” of TFR to the collective pension schenindividuated by the
collective agreement®, whenever the employee, within six months from the
hiring, does not express his will to maintain taimount at the employer or to
devolve it to another pension scheme. AccordinthéoRevenue Agency circular
70/E 2007 the devolution of TFR to the supplemgnpansion schemes can be
operated even for the amounts matured before 20@v js the year from which
the 2005 reform is in force.

Now, what must be analysed are the consequendasaating by the employer.
First of all, as it happens for mandatory contridms$ paid by the employer, the
voluntary ones are deductible (art. 95 Tuir) frdm business income as costs of
production named under the voice “social securitytgbutions”. The employer
has to pay a solidarity contribution in the measuoé 10% of supplementary
contribution. This solidarity contribution will beartly, deferred to financing a
guarantee fund created at INPS to safeguard emgdole case of employer’s
breach of duty of contribution.

The puzzling matter is the way to deduct the THR; 05 para 1 Tuir, in fact,
admits the deductibility for the whole part matutkding the fiscal year, having it
the nature of a production cost, but art. 105 @afair says that the amount of
TFR annually devolved to pension schemes is ddaladiil the limit fixed by D.
Lgs. 252/2005 art.10, that would mean till the tiofi 4% becoming 6% in case of
enterprises with less than 50 workers. Actuallig icommonly accepted that that
was a lawmaker’s blunder and that the deductibitity the 4%-6% is an
additional one that is a sort of compensation cdedeto the employer for the
automatic, premature, financial outfayin fact the same art. 10 D.lgs. 252/2005
Is entitled “countervailing measures”.

From the point of view of the employee, TFR is &eded retribution, subjected
to a “separate taxation” when it is received by éhgloyee at the termination of
employment, except for the anticipation obtained thg employee that are

immediately taxed. To avoid the taxation of amoohtTFR devolved to the

"9 F. MarchettiLe misure compensative per le imprasd_e nuove leggi civili commentate
Padova, 2007, p. 920
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supplementary pension funds, the lawmaker spelijfiexcludes this devolution
of TFR from being anticipation taxable.

Talking, instead, about the deductibility of cobtdions, it is specifically
regulated by the 2005 reform only towards workeus, Imotwithstanding this
limitation, in force of the general provision ot &0 TUIR that enables everyone
to deduct from the gross total income contributipagl to supplementary pension
schemes in the limits fixed by the 252/2005, thevimions of 2005 reforms apply
to everyone, being they workers or not, so eveheandividuals who do not own
a job or business income.

That means that the maximum deductibility of cdmition is fixed in the amount
of euro 5.164, 57 per yé&rto calculate which, have to be considered eanh fo
of contribution paid in favour of the beneficiargdependently from who is the
payer or from the eventual multiple schemes (irtiliad plus collective) to which
the contributions are split by the beneficiarythrs limit have to be included even
the contributions paid in favour of family membéhst are fiscally dependifiy
on the payer, but only for the amount that canm®tdeducted by the same
beneficiaries.

This plafond can never be exceeded so, in caseilmoidns go beyond this
ceiling, they will not be taxed at the moment ohéfkts payment thanks to a
communication that the beneficiary must do to teagion scheme. The same
communication can be sent in case the deductigalisitary limited to just a part
of contribution paid, lower than the plafond. Besauhis future exemption of
benefits stands on a communication that must be dignthe end of the year
following the one in which the payment took platiee reliability on worker’s
diligence can lead to an internal double taxatitwemvhe was inactive.

In case the deduction concerns with an employeedteilation of contributions
must include first of all the deferments made bg #mployer to the scheme

8 The plafond is operative even when contributionaintary continued after the age of
retirement.

8. The family members are the one listed in art.3&pbuse not legally or effectevely separated:;
2)sons, and assimilated, that live with the payextwo received an alimony; 3)parents, sisters and
brothers in law, parents in law, brothers and sisié cohabitants or beneficiary of an alimonijl. A
of them must have a total gross income lower thao 2.840,51
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constituted into the enterprise that respect thelitions asked by art 2117 %c
(only in case this fund is split into personal agus for each beneficiary);
secondly the inclusion concern also with the cbuotions paid by the employer or
by the same employee.

According to the fact that even the contributiordday the employer is part of the
retribution due to the employee, being in force ah inclusive notion of
retribution, theoretically this contribution shoulde part of the taxable
employment income. But Tuir, in the section of eoyphent income, provides that,
when employee’s amounts (that would be deductitde fthe gross total income
thanks to art.10 Tuir, that is the one that makestridutions deductible) are
“withheld” at source by the employer, these amouwi# not be anymore
deductible but they will not be considered any mengployment income. This
provision leads contributions not to be consideexdployment income, if
withheld by the employer, to the extent to whichytluo not exceed the plafond,;
otherwise they will be taxable.

It is essential to underline that the deductiondegicted by the reform, applies,
after a change to art.10 para 1 |. 6 bis made Ww\2&4/2007, also to contributions
paid to EU and SEE pension schemes, this repregeatiotal adherence to the
EU principles, that, conversely, can not be obskmecase of transferring of
position to a foreign pension schethe

The incompatibility with the EU freedoms of moverhaiithin the member states
comes to light in the applicability of fiscal neality, in case of transfer to another
pension scheme, given that the 2005 reforms acladgels the neutrality to the
extent to which the transfer is in favour of funegulated by its provisions,
condition that is not met when the foreign fundhad operating in Italy with the
application of the procedure requested by art.et5khat means that when the
beneficiary’s transfer is to a foreign pension fulnat does not carry on its activity
in Italy, Italy will apply a tax to avert the damrgef loosing the power of taxation

forever, due to the eventual transfer of resideoicéhe beneficiary to another

82 Art. 2117 cc. The funds constituded by the emgiayan not be used for aims other than the one
for which they were constituted and they can nasddgect to execution by the employer’s
creditors or by the employee.

8 1t will be explained better in the part concernisigh the taxation in cross boarder situations.
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member stat&*

1.2. Accumulation phase

Being the supplementary pension system a systemdbas capitalization, the
pension schemes invest the contributions in ressua, it is better to say, as
before seen, in financial instruments, having tlaevnhaker excluded the
possibility to invest in real-estate (this limitati operates only towards pension
schemes created since 1992). The tax is leviecherfinancial returns of those
investments at a rate of 11%.

In fact, to the pension funds applies a particuéa that is considered as a
substitution of the income tax; the low rate, leditto 11% against the 20% rate
that applies to financial returns of investmentdsinis deemed to be justified by
the aim of pension funds. The pension funds shatle mvestment funds the
vocation to invest private savings, carrying onuappse that the Constitution at
art. 47° drives to pursue, thus deserving a better figealtment in respect of the
normal income tax rate; but, beside those othedduthe pension ones achieve a
further constitutional interest identified in aB8 Const., being their investment
oriented to the social security’s benefits, thakenthem worthy of a even better
treatment?®

The substitutive tax applies to all pension schenied are all threated as
independent taxable entities; it is only the waylédermine the taxable base that
differs among them.

For defined contribution funds the tax basis isinebme of each fiscal year that
is the difference between the net equity at the @hithe fiscal year and the net
equity at the beginning of it. Since the functidntlee substitutive tax is to levy
the financial returns of investments, the net gguasulting at the end of the year

8 E. MarchettiLa neutralita fiscale dei trasferimenti tra formersionistiche complementai
Le nuove leggi civili commentatéadova, 2007 p. 943-945

8 art 47 Const. The Republic encourages and safegsaxitsgs in all forms. It regulates, co-
ordinates and oversees the operation of credit.

% F. RasiLa disciplina fiscale delle forme pensionistichengdementariin F.Marchetti, M.Mare,
Previdenza complementare e disciplina fiscale09, p.154.
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has to be sterilized of all amounts whose souremisa financial investmet in
other words purifying the equity of all the amoutitat are not revenue incomes
of the fund, this entailing that the final net a@guwvill be:
1) increased of amount supplied for surrenders, bgserurity benefits and
the amounts transferred to other pension schemes;
2) decreased of contributions p#idamounts received from other pension
schemes
To avoid a double taxation or a taxation of revema®mes that have not to be
taxed for any reason, the final net equity will be
3) decreased of incomes subjected to a wiidling tax, exempted or not
subject to any tax.
The eventual loss can be used by the fund:
a) to decrease the results of the following fiscalrgdar the full amount that
Is in their capacity
b) to decrease results of other investment comparsnesing it wholly or
partly, starting from the same fiscal year it aectu
The calculation of net income of the defined besdfind&®, and of IPPs is equal.
In fact, defined benefits funds do not manage aurtausly the contributions paid
by participants, but entrust insurance companiesheir management through
specific conventions stipulated with these compani@erefore the net income, in
both cases, is determined by deducting from theevaf the “processing” annuity
(at the end of the calendar year, or at the datae fwhich the benefits started to be
paid), diminished of contributions received duritige year, the value of the
annuity itself at the beginning of the same year.
The eventual loss, also in this case, can be usetkdrease the result of the
following years.
According to Revenue Agency circular n. 29/E 00k value of an annuity is
equal to the capital constituent of the annuitglffan other words to the amount

that an individual should be paid, as a single jmemto an insurance company,

87 F. Marchetti|l regime tributario delle forme pensionistiche qulementar;j in Le nuove leggi
civili commentatePadova, 2007, p. 950

8 The contributions are considered at their grosswarn see F. Radia disciplina fiscale delle
forme pensionistiche complementanit., p.160

8 Art. 6 para 5 defers the management of these ftmegreements with insurance companies.
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for obtaining, starting from a certain period ailidthe end of his life, a payment
of a certain amount per year of annuity.

It has to be noticed that for determination of pinesent value of the annuity, the
insurance companies attribute the returns matugeth®é current management,
annually, only at prefixed date of the year, thharges accordingly to the
company, so, only at this date, it would be possibldetermine the present value
of the annuity.

According to this peculiarity, it will be necessaty refer to the difference
between the current value of the annuity (valuethatdate of the anniversary of
the policy) determined by taking into account gisemiums paid during the year
since the last anniversary, and decreased of presnpaid during the year, and
the current value of the annuity itself at the d#téhe previous anniversary of the
policy (this current value must be taken into actalecreased of the substitutive
tax levied).

Nevertheless when at the end of the year it isiplesto calculate the effective
value of the policy it will not be necessary toerefo the value of the annuity at
the last anniversary.

Despite these are the main ways to tax the peraiuas, different system apply

to “old” funds according to their peculiarities.

1.3. Benefits phase

The current taxation system on benefits is thelresichanges made by the 2005
reform that wanted to introduce a simplified system

Firstly it must be said that, according to art. p@ra 2, . h, supplementary
pension benefits (both in the form of annuitiesimrthe form of lump-sum
payments) are considered income assimilated terti@oyment one.

Art.52 .1 d Tuir, regulating the taxation for incerassimilated to the employment

one, says that the taxation system is the oneetbfiy art 11 and art ¥3 Digs

% Art. 23 makes applicable to the benefits corredjpanto the “right” accrued between 2000 and
2007 a system arranged by the d.lgs. 47/00: tbeénefits corresponding to the “right” accrued
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252/2005. Differently from the previous regulatiarf. 11 provides a common
system for lump-sum and annuity payments: a substitax (of the normal
income tax) applies to those benefits at a raté58b that can decrease till 9%
depending on the permanence in the pension schefreeording to the Revenue
agency’s circular n. 70/E 007, the permanence shioellcalculated on the base of
years of participation, including even the yearsmimich any contribution was
paid.

The tax is withheld at sour&ebut the withholding agent is different according t
the kind of benefits: the withholding agent in asé lump-sum payments is the
pension scheme, whereas, in case of annuitythieidenefits distributor to act as
withholding agent, this being important in caselefined benefit funds for which
the distributor agent will be the insurance compaather than the pension
scheme itself.

The tax basis is the amount of benefit, naturaliyikished of the part already
taxed (for reasons of taxation during the accunmuraphase or for not having
deducted contributions).

Annuity benefits will be taxable for their total aonmt:

1) decreased of the non-deducted contributions onthef beneficiary had
communicated to the pension scheme the non- deducti contributions
paid, by the end of the year following the one inich the payment took
place

2) decreased of the financial returns taxed in theiactation phase. The
returns, according to the Circular 70/E 2007, alewated decreased of
the substitutive tax applied.

3) decreased of incomes indicated by art. 44 paragtquinquies Tuir, if
definable: income corresponding to financial resyrmelated to the
beneficiary position into the pension fund, accrudten the annuity has
began to be paid.

The financial returns that are excluded from theusty will be subject to a

between 1995 and 2000 the taxation arranged byb[1835.

L The rate is reduced in the measure of 0.30%a tillaximum of 6% - per year, starting from the
sixteenth year of partecipation.

%2See art. 24 1 quater d.p.r. 600/73
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substitutive tax at a rate of 20%. The tax basig/ich applies the substitutive
tax, according to art. 45 para 4 ter Tuir, is tiféecence between the amount of
the single payment of the annuity and the amouat wWould be paid without
taking into account the financial returns.

Being the taxation of annuities spread out over igtiple payments, the
withholding agent will withhold at source the sutge tax on the financial
returns that are paid with each single annuity.

In case of lump-sum payments the taxation will tgkace only once at the
moment of the single payment. It is useful to rerbenthat a lump-sum payment
can be obtained only till the limit of 50% of totamount attributable to the
beneficiary, the other part of benefits must bel @& an annuity. To calculate the
50% limit it must be taken into account the effeetposition matured from the
beneficiary, computing even the eventual anticgregi that the beneficiary
omitted to replenish.

Even in case of lump-sum payments the withholdiggnd in applying the
substitute tax, will exclude from the tax basis &t corresponding to the

financial returns already taxed and to the contrdms non-deducted.

1.3.1. Anticipation and replenishing of sums antigated

If the beneficiary asks for anticipation, art.11.§s. 252/2005 admits the pension
scheme that distributes the anticipation to witbdhalsubstitutive tax that follows
the model of taxation arranged for benefits, evethis model is plenty revived
only in case of anticipation for medical expenddse anticipation can be asked,
as already explained, in three different casegatp medical expenses, to buy an
house and for other needs, without any preconddiothe relevance of the need.
The treatment of anticipations for medical expensélects the one applicable to
normal benefits payments: the substitute tax iblveld at a rate of 15% reducible
till 9% (depending on the permanence in the pensohieme).

Anticipation related to the house or to the “peedbneeds of the beneficiary are
taxed differently. In these cases the anticipatiaikbe subject to a substitute
tax, withheld at source by the payer, at a rat238h of the amount given to the
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beneficiary.

In all cases the amount anticipated, before bemgd, is decreased of non
deducted contribution (if communicated on time e fpension scheme) and
financial returns already taxed that are propodilynrelated to the amount of
anticipation.

The better tax treatment that applies to the grdtedn for medical expenses, in
respect of the tax treatment of the other two gasas be explained with the will
of the law-maker to discourage disinvestments ftbe supplementary pension
schemes, considering their rule in granting a béfestyle after the retirement.
Once obtained the anticipation, the beneficiary, edrenever he wants, replenish
his position with one or more contributions thatl\gt him recover the position
that he had at the pension scheme before the patimn. According to this
function, when the contribution annually paid by theneficiary exceeds the
amount deductible (5.164,57 euro), the particiggns a tax credit on the sums
that are not covered by the deduction and thatrefllenish the sum withdrawn as
anticipations. The measure of the tax credit isaéda the tax paid for the
anticipation, proportional to the amount effectivgdaid back to the pension

scheme.

PART 3: TAXATION IN CROSS-BOARDER SITUATIONS

1. Introduction

The criteria of taxation on income find a differesatiution towards resident and
non-resident persons. The tax claim over a residémiolves his worldwide
income, whereas the tax claim over a non-residerggnm is admitted only on the

% Art. 2 para 2 T.u.i.r. Are considered to be restdefor the purpose of taxation on income, the
persons who, for most of the tax period, are eadoih the register office of resident population or
persons who have in Italy their domicile or thesident according to the Civil Code prescriptions.
Art. 2 para 3 T.u.i.r. Neverthless are consideceldd residents, in the absence of evidence to the
contrary, italian citizens, cancelled from the stgj office, who mooved to States or territories
different from the ones listed in the Decree of thaistry of economy and finance.

48



income borne in Italy. In this second case thectaxn is based on an economic
attachment that links the non-resident to the State 23 Tuir lists the cases in
which an income is borne in Italy and, so, Italycansidered to be the source
State.

Because the State can levy taxes on the worldwidenme of a resident some
devices have been adopted by Italy to control anditoring the flows of money
that can exit the Italian territory escaping fromalian taxation. In fact an
individual who is an Italian resident has to fufispecific part, called Quadro RW,
of his assessment act when he is in the circumssanudicated by the d.l.
167/1996"

1) his transfers of money, certificates and securibieth from or to another
State, that exceeds in total 10.000 euro for eiachlfyear.

2) he owns abroad investments or financial activipnfrwhich he can obtain
incomes, taxable in Italy, whose source is anotbtate and their total
amount at the end of the fiscal period exceeds0DOe@iro.

According to the aim of this declaration, the residis exempted from the
fulfilment whereas an intermediary, who has theigattion to communicate its
activity, participated at the operation or collectke incomes.

According to these provisions, in case of Itali@sidents participating to a
foreign pension scheme, they could need to indicatetheir tax return, the
contribution paid to foreign schemes, the sharemseawof the foreign pension
schemes and the benefits payments from abroad, thieee “activities”, together
with other foreign activities of the residents da&e the amount of euro 10.000.

2. Contribution: Italian residents

The first issue that has to be analysed is the aduylity of contribution paid to
foreign pension schemes by Italian residents.

Art. 10 para 1 I. e-bis Tuir, listing the costs detible from the gross income,
nominates the contributions paid to the supplenmgmansion schemes within the
limit of art. 8 D.lgs. 252/2005 (5.164,67 euro pgear) and explicitly

% Decree converted into law by law 227/1990.
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acknowledges the same deductibility to contribugipaid to the supplementary
pension schemes instituted within the E.U. or ia 8tates participating to the
agreement on the European economic area that sdedl lin the decree of the
Ministry of economic and finance based on art.1i88Thir>.
The Revenue agenty interpreting this prescription, attributes thghtito deduct
contributions from the foreign supplementary pensohemes only in case they
respect’ the requirements arranged by the Directive 20Q3Hds meaning that
the fund:
1) has to be different from the enterprise that pradoit or from the
categorical association in which it found its born.
2) The aim for which it has been instituted is themamgt of supplementary
pensions.

3) It adopts a capitalization system.

It has to be highlighted that the deductibility afntributions paid to foreign
pension scheme was introduced only by D.Igs. 25%%520r EU pension schemes,
and by law 244/2007 for EEA pension schemes. Tlamgh was made to avoid
breach of the EU freedoms, in fact the previoustesysacknowledged the
deductibility only for contributions paid to Itahgension funds, resulting, for this
reason, as an obstruction to the EU freedoms aritetdunctioning of the EU
market of occupational pensions that the DirecZ963/41 aims to realize.

In fact, as specified by Infringement procedure 2002/2291, “the tax
discrimination against foreign pension funds waaogeptable because workers
should not be forced for tax reasons to take owt pension insurance when they
take up a job in another Member State and emplosieosiid be able to set up
pan-European pension funds”.

% The decree has not been enacted yet, so it wdpipéied the d.m. 4 september 1996 that lists the
State with whom there is the exchange of infornmatio

% Circolare 18 dicembre 2007, n. 70/E actually pne=e two different possible interpretations:

the first one admits the deduction to pension s&sewho fulfill the requirements of the Directive,
the second one, stricter, acknoledges the dedustibynif the pension scheme was effectevely
authorised to operates in Italy.

" F. Rasi/ profili internazionali della previdenza complentare, in Archivio CeradiRoma 2012,

p. 11.The burden of proof is on the beneficiary.
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2.1. Contributions: non-residents.

When a non-resident individual pays contributiomsah Italian pension scheme,
the issue on the pertinence of deductions can,asmrding to the limited tax
liability of non-residents, only when it has an onte taxable in Italy. This
situation can arise when he owns an income amangrtbs listed in art. 23 Tuir,
for example when a non-resident employee pays ibomibns to an lItalian
pension scheme. The problem exists because arfu4says that the non-
resident is taxed on his total income producedaly,lwithout having the right to
deduct contributions paid to an Italian pensionesed. On the other hand, Italy
claims the right to tax the benefits that will baigp by Italian pension funds to
non-resident because art. 23 Tuir considers thesefits as produced in Italy and,
therefore, taxable herein.

The non-deductibility could be discrimination towsarnon-residents, when their
situations is similar to the situation of a resigl@ngoin case Italy is able, for any
reason, to overview the non-resident total tax cidyaas It is able to do in case of
residents.

When the non-resident is a EU resident, this cistance can be, within certain
limits, a breach of the EU law, when there aresuiistantial differences between
the resident and the non-resident that can explathjustify a difference in their
treatment. In fact a difference of treatment careas$t, according to the existing
ECJ case lati, when the resident and the non-resident are sutiztg in the
same positions.

According to the fact that the aim of deductionstaslet the State taxing an
individual in respect of his effective capacitypay’”, therefore, when a State has
the possibility to tax a non-resident, it shouldaveare of the necessity to value if
the Italian incomes, owned by the non-resident, esakim comparable to a
resident, granting, in this case, the deductions. A8t. 24 Tuir should be
considered incompatible with the E.U. law, to thk&eat to which the non-resident

is treated differently from a resident when he sty in the same situation of a

% Schumacker C-279/03, Wielocks C-80/94, Zurstra&s&7/99, Commission ¢/ Estony C-39/10,
Wallentin C-169/03
% see F. Rasil, profili internazionali della previdenza complentare, cit., p. 16
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resident.
However it is necessary to consider the recent&sSé law that acknowledged, as
cause of justification to the discrimination, theherence of the national tax
system in fact, although the existence of discration, the Court said that the
State could refuse to concede deductions in viewheffuture absence of tax
power on benefits.
As before said, Italy claims tax power on pensi@mdiits paid by the Italian
pension funds to non-residents, so it could notyapgpe defence of coherence,
except for the case in which Italy gave up its poteetax the future benefits
through a Convention with the State of residenchefbeneficiary.
In any other cases, standing on the non-dedutyitwli contributions paid by a
non-resident, the only solutitli disregarded by the practice of Italian pension
schemes, would be to apply the art. 8 of D.Igs/2825, looking at the principle
that inspires this law: prevention of double taxatof a same wealth.
Applying this last article, the pension schemesgemhaxing benefits, should
exclude the taxation on contributions non deducted.
A solution to this kind of situations can be foundhe Convention between Italy
and the USA’ that regulates the case of employees, residengs anfntracting
State, working in the other contracting State. Wtienemployee participates to a
pension scheme in his country of residence, he kel admitted to deduct
contributions paid to this pension scheme fromedimployment income arising in
the working State, at the same conditions and uti@esame limitations that rules
the deductibility of contributions of residents thfe working State. In case of
contributions paid by the employer they will not part of the employment
income taxable and the employer will be able toudéthe contribution paid from
his income in his resident State.
The convention grants this treatment when two doordh are fulfilled:

1) the contribution have to be “paid” before the emypl arrives to the

working Staté®?

10 F Rasi| profili internazionali della previdenza complentere, cit., p. 20-21.

%1 The convention was ratified by Law 20/2009.

192 F Rasi| profili internazionali della previdenza complentare, cit., p. 24 This disposition

should be interpreted as ackowledging the dedugtioen the employee is already a partecipant of
the pension scheme before mooving to the contiga&iate
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2) the competent authority of the working State “appsj the pension

scheme.

2.2. Transfer to another pension scheme

The issue of transferring can be analysed from different points of view: the
transfer from an Italian supplementary pension sehé a foreign one and the
transfer from a foreign supplementary pension seh&nan Italian one.
The conditions upon which the transfer may be egedcand the fiscal treatment
of transfer are the ones fixed by the law of thete&Sbf provenance, thus meaning
that in Italy the transfer will be:

1) voluntary when the worker freely chooses to moveamother pension

scheme, after two years of participation to theviongs one

2) obliged when the worker looses the participatioaguirements
This second situation can arise, for example, wihenemployee stops working
for an Italian employer, loosing the requiremeitparticipate to the negotiation
fund.
When and in case he begins to work in another &at@nother employer he will
join the supplementary pension fund related tonghwe employer.
Italy recognises the fiscal neutrality only wherihathe transfer the worker joins a
supplementary pension scheme regulated by D.Ig82@85. To define a pension
scheme as regulated by this law, it must be araiftgdension scheme, accordingly
instituted, or it must be a European pension schimaehas been authorized to
operate in Italy thanks to the procedure descripteart. 15 ter D.Igs. 252/2005 .
In any other case, the situation will be treatec astal surrender of the position
matured in the pension fund and taxed accordirsglyaccording to art. 14 para 5
D.lgs. 252/2005, the sums will be withheld at seusg the fund at a rate of 23%.
This situation is disregarded by the OECD, that,the point 68 of the
commentary to art. 18 of OECD model convention anome and capital,
suggests to the States to insert, in the convegytiarclause thanks to which the
cross boarder transfers should take place on #&daxbasis likewise in purely

domestic transfers. Right now Italy has not ingketey of these clauses.
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When the transfer operates towards a EU pensiocensetihat is not included in
Art.15 ter D.lgs. 252/2005, apparently it coulddzed that the taxation, operated
on the transfer, is a breach of the EU law, beimg beneficiary of the fund
discouraged from participating to a EU supplemgnfa@nsion scheme that has
not been authorized to operate in Italy. This $itum in fact, causes the taxation
of the amounts withdrawn from the original pensgmheme only because the
transfer is operated towards EU schemes not opgratiltaly. The tax so levied
could be assimilated to an exit tax on a singlemne that is levied by Italy to
avoid the future loosing of taxing power in casetloé following transfer of
beneficiary’s residence to the other Member $tate

In the reality, to value the effective compatilyilitf the taxation of cross-boarder
transfers, it has even to be taken into accouneffeetive will of EU law: with
the Directive 2003/41 the European institutions t@dnto promote a single
market of supplementary pension schemes, but itmissssubmitted to conditions,
first of all the authorization to operate abroadttimust be given from the
Supervisory Authority. The aim of the Directive fact is the protection of the
beneficiaries that can be obtained only requirihg schemes to respect the
essential conditions depicted in the same DirectiMee authorization has the
function to control the fulfilment of these condits. According to this
interpretation of European principt&$ the Italian legislation can be considered
compatible with the EU law because the neutraditgranted when the future fund
IS an authorized one.

When the transfer operates from a foreign fundrtdtalian fund, the situation
differs according to the nature of the original dudf it is a fund authorized to
operate in cross-boarder situations the whole iposinatured by the beneficiary
in the original fund will be retained, without ampanges, in the ltalian fund
thanks to exchange of information between the fumaasl thanks to the
transferring, from the original fund to the Italiumd, of amounts (related to the

beneficiary) that will not be considered new cdmitions paid at the moment of

193 Rasi| profili internazionali della previdenza complentere, cit.,p. 30 In this case probably
the coherence of excise system can justify thetiixaeven if some doubts arises according to the
latest case law by which this cause of justifiaatiadopted towards personal exit taxes has
constantly been rejected.

194 £ Rasi| profili internazionali della previdenza complentere, cit., p. 33

54



transferring, but pre-existing contributions.

In case the fund is not an authorized one, thesadhéo the Italian fund has to be
considered a new inscription, this entailing tHet aamounts transferred will be
considered new contributions paid to the new fumdl @onsequently, they will be
deductible till the threshold of euro 5.164,57.

The transfer of positions between USA and lItalyregulated by the 2009
Convention that opts for the fiscal neutrality odss-boarder transfers thanks to a
mechanism of mutual recognition that is similarth@ one operated between
Member States. This could be the basis for theaugich of the US funds into the
funds regulated by D.lgs. 252/2005 with the conseqgas before explained: the
cross-boarder transfer will take place, both fromtawards Italy, on a tax free

basis and with the preservation of the positionuneat in the original fund.

3. Accumulation phase

The first question that arises is the applicabittpss boarder situations is the
applicability of Conventions, in case they existtlie pension funds.

Art. 1 OECD model convention, dealing with the persovered, statutes that
“this convention shall apply to persons who areidess#s of one or both
contracting States”.

Art. 4 OECD model, says that the term resident Gbatracting State means any
person who, under the laws of that State, is lidbléax therein by reason of
domicile, residence, place of management or angrothiterion of a similar
nature.

The commentary to art. 4, directly referring to liadility to tax of pension funds
and other exempt persons, says that the term li@btax must be interpreted
according to the State internal law, in fact in jm&tates a person is considered
liable to tax even if the Contracting State does, mo fact, impose tax. For
example the pension funds may be exempted fronotay,if they meet all of the
requirement for exemption from the internal tax lastherwise they will be
taxable.

Reading these provisions the question of applitgbib pension funds of
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Conventions following the OECD model has been pasdit answered by the
Revenue Agency circular n. 29/E 001. The circufafact, verified the fulfilment
of the three conditions required by the OECD mddeépply the conventions.
The pension funds can be considered a person thwihe convention apply if it
is resident according to art. 73 Tifland liable to tax. Being the convention
applicable, according to art. 2 OECD model conwntito taxes on income and
on capital” and to “any identical or substantiadiynilar taxes that are imposed
after the date of signature of the Convention iditaeh to, or in place of, the
existing taxes”, the circular acknowledged the us@n of pension funds in the
Convention ratified because art. 17 D.lgs. 252/288%s that the substitute tax
that applies to pension funds is a replacemertt@hbrmal income tax.

When the foreign pension fund fulfils the same meunents, according to its
national law, the Convention will apply to it, trestailing the non-applicability of
the Italian system of taxation of incomes earnefobgign pension schemes.

In the absence of Conventions, the Italian incorha oreign pension scheme
arising in Italy will be taxed therein, accordirgTuir, at a rate of 27,5%. Art. 73
Tuir, individuating the entities that are subjeot the corporate income tax,
includes “ non-resident companies and entities’® Tdxable income will be the
total income produced in Italy with the exclusiohiomcome exempted and of
income subject to a withholding tax or to a subgtitax. The way to calculate the
total income attributable to the funds will, thered, be the one ruled by art. 154
Tuir, that determines the taxable income of non{o@ncial entities. Art 154 Tuir
says that the way to determine the total inconthesone applicable to physical
persons, so there will be the addiction of all ta¢éegories of income earned in
Italy by the pension fund, with the exclusion, matly, of the income from
employment. Only some deductions, both from thesgnacome and from the
gross tax, are admitted

Among the incomes subjected to a withholding thaf therefore will not be part
of the total income subject to the 27,5%, it is artpnt to consider the profits

related to shares or similar financial instrumeaswsed, by foreign pension funds,

195 Art. 73 para 3 “are considered to be residentspaotied and entities that for the great part of
the fiscal period have their registered officetta centre of administration or the principal sabje
of their activity in Italy.
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in Italian entities.

According to art. 27 para 3 D.p.r. 600/1973, aslte®y by changes made in 2009,
two different systems apply to Italian dividendsnea by foreign pension funds,
depending on their being EU or EEA funds or otleeign funds.

In fact, the subject that paid out profits relatedshares, or financial instruments
similar to the shares, to a non-resident fund édgfiit from EU and EEA funds)
will withhold these profits at source at a rate26£6-°° (until 2012 the rate was of
27%).

On the contrary, when these profits are paid olcand EEA pension funds, the
Italian entity will withhold them at source at daaf 11%. This different rate was
provided to avoid the breach of EU freedoms.

Before 2009, in fact, the same withholding taxa(aate of 27%) applied to profits
paid out to all foreign pension funds (without afigtinction on their being EU
pension funds or others), but European Commissipened the infringement
procedure 1P/08/1022, that led Italy to changet#h@tion of profits paid out to
EU and EEA pension funds. The law n. 88/2009, ot, fenodified art. 27 D.p.r.
600/1973, providing the application of the withhalgitax at a rate of 11% . The
European Commission, in fact, highlighted the inpatibility of the Italian
system with the EU principles: “The higher tax awcame from dividends,
received by foreign pension funds may dissuadeethasds from investing in the
Member State levying the higher tax. Equally, comga established in these
Member States, may face difficulties in attractrapital from foreign pension
funds. The higher taxation of foreign pension futldss results in a restriction of
the free movement of capital as protected by Aeteb EC and Article 40 EEA.
In the case of controlling participations by theeign pension funds, it may also
result in a restriction of the freedom of estabhgmt, protected by Article 43 EC
and Article 34 EEA. The Commission is not awareany justification for such
restrictions”

From the point of view of the Italian pension furide problem of double taxation

10614 partially avoid double taxation on these profitsen they are taxed in the residence State of
the fund, Italy admits the possibility to obtairetfefund of the tax paid in the residence Statte til
the maximum amount of ¥4 of the tax withheld inytalvhen the foreign found can prove the
definitely taxation in the residence State withedification of the fiscal foreign authority.
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can arise when the fund owns foreign incomes. Afiogrto the fact that the
investment sectors in which Italian pension funds operate is limited to
financial instruments, the kind of foreign incontkat a pension fund can own are
ascribable or to art. 44 Tuir, income from capitailto other incomes, art. 67 Tuir.
These incomes will be part of the net income taxalblthe pension fund. When
these incomes come from abroad a problem of ddak&gion can arise. In fact in
case the incomes come from a State with whom nwé&hdions are in force, Italy
will tax the foreign income and the source Statdl wespect the national
provision, taxing or not the incomes exiting frota territory. Even when there
are Conventions in force between Italy and the @@tate, a double taxation can
arise due to the fact that OECD model conventifer aaying that, in general,
the passive incomes may be taxed in the residetate & the recipient, provides
for a splitting of the taxation power among theidesce State and the source
State, limiting, by the way, the source State potwgpercentages of the income.
The solution that, in theory has to be appliedlimiaate the double taxation of
the same income, would see the residence Stateedbeneficiary giving up is
taxing power on the income already taxed in themwo8tate. Anyway, the foreign
tax credit, that art. 165 Tuir acknowledges to [ptaisperson, cannot be used by
the pension funds. In fact, circular n. 29/2001 leded the applicability to
pension funds of the above mention credit, so takah pension fund will be
definitely taxed twice on the same income evenhd tvay to determine the
substitutive tax plays an important role in theigation of double taxation: the
tax is levied on the financial returns that areilatted to the fund decreased of the
tax withheld at source abroad. The circular refubsedapplication of art. 165 Tuir
to pension funds according to the fact that theipr tax credit is acknowledged
when the income for which the credit can be claimétibe a part of the total
income of the taxpayer, whereas, in the specifisecaf pension funds, the
taxation occurs on the difference between the mpiities of two different

moments.
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4. Benefits phase

In case of transfer of residence of a beneficidrg supplementary pension, the
differences of taxation models adopted by the Statay cause a favourable
situation when the individual move from an EET eystto a TTE system or just
the reverse in case of an individual moving fromT& State to an EET State.
Starting by saying that Italy has not found anyusohs to avoid the above
mention situationsand that | refer to situations to which a Convemtis not
applicable, | consider that a problem of double-teotation can not arise. In fact
in case ltalian residents transfer their residéaanother State that does not levy
tax on the pension benefits, it will be Italy to their pensions because they will
be considered as produced in Italy, according to2&r para 2 Tuir ( art. 23 para
2s) admits Italy to tax non-residents on suppleargnpensions produced in ltaly,
so when they are paid by an Italian pension scheimnejhe case of a non-
residence transferring his residence to Italy atrétirement age, it is impossible
to talk about double non-taxation because Italigstesn is characterized by the
taxation of benefits.

By contrast, it can arise a problem of double taxain case of non-resident
transferring his residence to Italy at the retiramage when, in his previous
residence State, he was taxed on contributiongtaidreturns: moving to Italy,
in fact, he will acquire the unlimited liability &l it is reconnected to tretatusof

resident and he will be taxed on the foreign pensszeived.

4.1 Benefits treatment in absence of a Convention

Going through the problems of double taxation, abj@m of juridical double
taxation can arise when there is a dissociatiowémt the source State of the
pension and the residence State of the benefidizay are not linked by a
Convention. Naturally this problem can exist to théent to which both of the
State polarise their taxing power on the benefageh

So, in case a Convention does not exist, the ftakaident that receives a foreign

pension, being liable on his worldwide income, wile taxed on the
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supplementary pension. In fact, supplementary penkenefits are assimilated,
according to art. 50 Tuir, to employment incomee Thsident will be taxed on
the total pension received (without taking into@att the eventual contributions
that he could not deduct in the previous phasegrdowy to Italian legislation), at
a rate of 15% of the pension received. The rate lwanreduced till 9% in
consideration of the permanence in the pensionnsetanly when the pension is
paid by an harmonised futfd

In the absence of Conventions, in fact, it will d@plied exclusively the internal
legislation, notwithstanding how the other Stateats the benefits payment
received from ltaly. In fact, after a Resolutiontbé& Ministry of finance n. 1022/
19828 concerning with the applicability of the prin@pdf mutuality, it has been
excluded that, in the lack of a Convention, a défé treatment (from the one
applicable in force of internal provisions), candpplied in view of the behaviour
of the other State.

The juridical double taxation that is caused by ¢batemporaneous taxation in
the two States, can be solved only through theiegipn of art. 165 Tuir that
acknowledge to physical person a tax credit ortaRelefinitely paid abroad.

In the opposite case in which a non-resident reseian Italian pension, the
double- taxation can be eliminate only if the resick State gives up, totally or
partially, its taxing power, exempting the incoragdd in Italy or acknowledging
a foreign tax credit on the tax paid in Italy. lacf, every time a non-resident
receives an ltalian pensitii he will be taxable in Italy for the income proedc
herein. According to the fact that the financialuras produced in the pension
fund after the beginning of the payment of the atynare taxed separately from
the annuity, when they will be paid to a non-restdiéhey will be withheld at
source by the Italian pension fund as well as happewards Italian residents, so
at a rate of 20%. This rate and this autonomoustiax of financial returns

accrued after the beginning of payment of the agnoan be understood

97 The reduction of the rate can be admitted undesétme condition it can be applied in case of
transfer to another pension scheme see F. Rasifili internazionali della previdenza
complementaresit., p. 69.

198 Resolution 7 January 1982, prot. 1022, see F, Rpsifili internazionali della previdenza
complementare;it., p. 64-65

199 Art, 23 para 2 Tuir says that supplementary persshenefits are considered to be producted in
Italy every time they are paid by the State, bytalian resident or by a PE of a non-resident.
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according to the fact that Italy considers thesarftial returns as an income from
capital (art. 44 para 1 |. g quinquies Tuir) autmoois from the income equal to

the pension received.

4.2 Benefits treatment when a Convention is in foe

When, between the source State and the resideate, $tere is a Convention
based on the OECD model, the allocation of taxigytrgenerally follows the
model, even if problems may arise in order to @wegorisation of the pension.
According to the OECD model the interpretation thmatst be applied to
categorise an item of income among the articleth@fConvention should be the
one of the source Staté Being this reconstruction discussed and uncertain
can not be excluded that, being Italy the resideState, It could give an
autonomous qualification of the item, worsening #itiation of the Italian
resident that may be not able to use the foreigrctadit'?, for example in the
case in which the source State qualifies the luomp-payments as income from
employment in front of an Italian qualification pensions. This can lead to a
breach of the principle to eliminate double taxatithat is the main scope
perceived by the Conventions. The foreign tax ¢reskplicitly arranged by the
OECD model will not be applicable in this case,dese Italy would consider to
have the exclusive right to tax the pension.

The possibility of addressing pensions in the Esiof the model tax convention
is, in fact, multiple. It is accepted by all Coue$ that annuity payments fall
within art. 18 model convention (naturally whenyhae not public pension, in
this case they will be inserted in art. 19).

Art 18 says that “pensions and other similar remaiinen paid to a resident of a
Contracting State in consideration of past emplaoynshall be taxable only in
that State”. In case of annuity payments the msmdent that can prove,
furnishing a certification of fiscal residence ihetother State, to the Italian

pension funds, will obtain the exclusion of the laggtion of the withholding

110 This interpretation is criticized by the doctrinecause it does not assure the legal certainty see
G. Melis,L'interpretazione nel diritto tributarioPadova, 2003.
M E Rasi| profili internazionali della previdenza complentare, cit., p. 70.
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tax*,

The same uniformity of views lacks in case of lusymn payments. A lump- sum
payment is, in fact, treated, by some States asngployment income, and by
some Others as a pension.

In case the lump-sum payment is considered an g¢mmglot income, art. 15
model convention says that “salaries, wages anerosimilar remuneration
derived by a resident of a Contracting State ipeesof an employment shall be
taxable only in that State unless the employmenexsrcised in the other
Contracting State. If the employment is so exed;isich remuneration as it
derived therefrom may be taxed in that other Stafidiis means that the Resident
State has not an exclusive taxing right, whereasage the lump-sum payment is
considered to fall in the provision of art. 18 OE@iadel, it will be taxable only
in the Residence State of the beneficiary.

The uncertainty is caused by the vagueness of dhementary to art.18 model
convention, that assert “various payments may baenta an employee following
the cessation of employment. Whether or not sugmpats fall under the Article
will be determined by the nature of the paymentshile the pensions, under the
ordinary meaning of the word, covers only periogayments, the words other
similar remuneration are broad enough to cover penndic payments. For
instance a lump-sum payment in lieu of periodicgp@m payments... may fall
within the Article”.

The freedom, left to the States, to include thegisum payment into art. 15 or art
18, may lead to a non-eliminable double taxatiamsed by the different sourcing
rules adopted by art. 15 and 18 when, in the comruation, the States have
different points of view on the Article applicable.fact, for instance, a definitely
double taxation may exists when the Source Staiesidering the lump-sum
payment an employment income, taxes the pensiontlamdResidence State,
considering it a pension, taxes it without acknalgiag the foreign tax credit.

This problem is particularly meaningful in Italy dsise the Revenue Agency

seems to consider the lump-sum payment as an empldyincome. The

2 The applicability by the withholding agent is moimpulsory but optional.

62



resolution n. 40/E 200&’ refused to include the lump-sum payment into 8.
The reasons adopted by the Revenue agency caritibsen'* because the do
not respect the principles that inspire the supplgary pension system and,
because they invoke the EU principle in a wrong.way

Firstly, the Revenue Agency based the assertiothensimilarity that subsists
between TFR (that falls under the provisions of &8 OECD model) and the
lump- sum payment. This equivalence, however, caerist because while TFR
is necessary related to the previous employmeset,stipplementary pensions,
according to the system defined by D.lgs. 252/20@5not, compulsorily, related
to a previous employmerit. Even if it were related to the previous employmen
the pension is not an automatic consequence ofetimeination of the working
activity, because the participation to the suppletarg pension scheme is based
on an individual choice.

The second critic that can be appointed to the IR8sp is based on the fact that
the Revenue Agency appeals to the coherence ohdhenal tax system. The
coherence to which the Revenue Agency refers isottee defined in the ECJ’
sentence Bachmann, by which the coherence of thenahtax system could be
the mean to justify the taxation of pensions whenS$tate had previously granted
the deduction of contributions. Nevertheless it basbe noticed that with a
Convention the State can renounce definitely to@se its taxing power and that,
in the specific case, the Revenue Agency interdréte notion of coherence in

this way just to preserve Italian taxing power.

13 The resolution answered to a question of a Gemesident who was receiving an annuity from
Italy. The annuity was taxable only in Germanyadrck of the Convention Italy-Germany. He
wanted to know if, in case of lump-sum payment,rBry would have preserved the exclusive
right to tax.

Y4 £ Rasi| profili internazionali della previdenza complentare, cit., p. 74 and next.

15 Because even self-employed workers can partedipatepplementary pension schemes.
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PART 1 - WITHHOLDING TAXATION

INTRODUCTION

There are two main methods of collecting income tax: on the basis of a tax
return, usually through information provided by taxpayers, or by a withholding. If
tax is withheld at source, the payor has to deduct the amount from the payment
and to hand it over to the tax authority. Albeit the tax duty is fulfilled by the
payor, the recipient is the sole taxpayer, bearing the economic burden.

The withholding tax method ensures that the tax is paid as soon as the income
is transferred to the recipient, it can be somehow deemed as a prepayment of
income tax; in such a case the withholding is defined “creditable”: the taxpayer
has to file his tax return, reporting the income and computing his tax due, against
which it will be credited the amount of the tax already paid through the
withholding. Alternatively the tax withheld is a “final” withholding tax, it means
that the recipient is discharged from the responsibility of reporting that income in
his return; he has therefore no tax liability in respect of it.

Withholding taxes are often levied on the gross amount of income, without
taking into account any personal circumstances which may reduce the tax burden.
However, in order to tax salaries, most States use a hybrid form of withholding:
employers are required to withhold tax from their employees’ salaries, but the
withholding is not, as usually, levied on the gross income, since the payor has to
take in account employees’ personal circumstances affecting their tax liability, as
interests paid on a loan or the number of children®. The employee is required to
inform his employer of relevant circumstances to enable him to operate. If the
system is correctly applied, it can remove the need to file tax return in favor of
those employees that have no other income to report, or whose other incomes are
subject to final withholdings, otherwise they are requested to file a return in order

to correct their tax burden.

! See, for instance, sec. 23, par.. 2, lett. a), Presidential Decree 600/73.

1



CHAPTER | — DOMESTIC LAW

1.1 INCOMES SUBJECT TO WITHHOLDING TAXES

Under the Italian law several groups of income, both active and passive, are
subject to withholding taxation. The relevant source of law is the Presidential
Decree 600/1973 sections from 23 to 30.

There are not any differences of treatment among resident taxpayers based on
subjective circumstances, withholding taxes are applied on the basis of objective
requirements: some groups of income are subject to them, such as employee’s and
self-employment income, others, as corporate income or those derived from
immovable property, are not included, therefore they are taxed through the tax

return.

1.1 ACTIVE INCOMES

1.1.1 INCOME FROM EMPLOYMENT

Employees’ salary represents the major category of income subject to a
withholding®. Whoever receives a salary from an individual, a company or other
legal entity, is compulsorily subjected to a withholding tax on his payment. This
kind of withholding is surely creditable, as stated also by the law; therefore
employees are required to file a tax return in order to assess their final tax due.

The amount of the withholding is calculated with regard to the whole payment

received by the employee from the employer, fringe-benefits included®, but

2 Sec. 23 of Presidential Decree 600/1973. See F. PETRUCCI, Le ritenute fiscali nella
qualificazione della natura del rapporto di lavoro, in Corr. Trib., 8, 2009, p. 638 — 640.

¥ Benefits are taxed on the base of their fiscal value, evaluated in accordance with sec. 51, par. 3-9,
Presidential Decree 917/1986.



without considering any other item of income received by the employee from
other sources, such as dividends or incomes from immovable property. Since this
withholding is meant to partially substitute the ordinary taxation, the rate is
progressive, and the amount depends from the salary itself; moreover the tax is
levied on the whole payment received in money or in kind, since the Italian tax
law considers employees as not bearing production costs, therefore without the
possibility to deduct anything from the tax base.

In addition, given the strong personal linkage between the employee and the
income, personal allowances, like those for burdens of family, health expenses
etc.?, are admitted: the employee must inform, through a formal declaration, his
employer about which allowances he has the right to. The employer directly takes
into account this information when he calculates the withholding. On the other
hand, deductions are not taken into account in levying the withholding, since
under Italian law they are related to specific expenses incurred by taxpayers®, for
this reason deductions are reported in the tax return in order to reduce the tax
base, but they are not relevant in calculating the withholding.

Non-resident employees’ salaries are subject to a different kind of taxation: a
final withholding, levied at the rate of 30%°. The withholding is final since non-
resident individuals are not fully liable under Italian tax law, so they fulfill their
whole tax due through a withholding at source. No allowances or deductions are
allowed, because lItaly, as source state, is not able to take into account the global
situation of non-resident taxpayers, hence the non-resident will have to report his

personal circumstances in his domestic tax return’.

* Sec. 12-16 bis, Presidential Decree 917/1986.

> Sec. 10, Presidential Decree 917/1986.

® Sec. 24, par. 1-ter, Presidential Decree 600/1973

" But see European Court of Justice, 14 February 1995, Schumacker, C-279/93, which has stated
that “article 48 of the Treaty must be interpreted as precluding a provision in the legislation of a
Member State on direct taxation under which the benefit of procedures such as annual adjustment
of deductions at source in respect of wages tax and the assessment by the administration of the tax
payable on remuneration from employment is available only to residents, thereby excluding
natural persons who have no permanent residence or usual abode on its territory but receive
income there from employment.” Hence the court has imposed to treat in the same way residents
and non-residents whenever their global subjective situation can be compared in accordance with
domestic tax law, since the non-resident, receiving his whole income in the Source State, has to be
treated as the resident in respect of taxation.



1.1.2 SELF-EMPLOYMENT INCOME

Payments in favor of self-employed, even for occasional professional service,
are compulsorily subjected to withholding tax too®.

As for employment income, also in this case the withholding is described as
creditable by the law, but unlike the previous category, the rate is proportional:
20% of the gross income received by the self-employed.

The flat rate does not mean that this kind of income is taxed less than the
previous one, because the withholding will be followed by a tax return, whose
result, after deductions, will be the base for the application of the progressive rate,
whose amount increases more than proportionally with the raise of the income?; in
the end the gross tax calculated will be reduced by the 20% of withholding
already paid™®. Since the rate is proportional, no allowance is taken into account
for calculating the withholding tax, it has to be reported, together with deductions,
in the following tax return.

As for employment income, professional service rendered in Italy by non-
resident self-employed are subject to a final withholding of 30% rate, levied on
the gross income. For the same reasons explained above, no allowance is
admitted.

1.2 PASSIVE INCOMES

Among the definitions of income, the thesis of income as consumption had a

particular influence in the Italian system, thanks to the support offered by Luigi

8 Sec. 25, Presidential Decree 600/1973. See D. LIBURDI, Compensi e costi professionali e
ritenute alla fonte, in Corr. Trib., 2007, 27, p. 2167 — 2170; R. LUPI, G. VERNA, Spese di
produzione del reddito professionale, anticipazioni da parte del committente ed obblighi di
ritenuta, in Dialoghi di dir. trib., 2006, 7-8, p. 1059 — 1070.
® In accordance with sec. 11, Presidential Decree 917/1986, the rates are:

e Upto 15.000 €, 23%;

. From 15.000 to 28.000 €, 27%;

. From 28.000 to 55.000 €, 38%;

. From 55.0000 to 75.000 €, 41%;

e  Over 75.000 €, 43%.
19°5ec. 22, Presidential Decree 917/1986.



Einaudi in his work “Saggi sul risparmio e I'imposta”*!. The theory supports the
taxation of the sole part of income addressed to consumption, in order to avoid
taxation on that part kept as savings: therefore the tax base is the result of the
difference between the income received and the part addressed to savings. Among
the arguments for the exclusion of savings from the tax base, the main one is the
double taxation of savings: according to the supporters of the theory, to tax the
whole income, that is, both the consumption and savings, means to pay taxes
twice on that amount saved. The first time when the entire income is taxed, and
the second time when interest from savings is taxed."

Even if it does not exist a tax system which takes into account the sole income
consumed, it can be stated that Italian tax system has somehow embraced this

concept, with the adoption a sort of “dual” income tax™:

almost all passive
incomes are not subject to a progressive taxation, but to a withholding tax with a
flat rate, since they derived from saving, nothing but incomes already taxed.

With respect to cross border incomes, as dividends and interests, a
fundamental role has been played by the European legislation, especially through

the Directives 90/435/CE and 2003/48/CE.

1.2.1 DIVIDENDS

Dividends are taxed in different ways, depending on the recipient: if it is a
company, or other legal body subject to IRES, the Italian corporate income tax,
dividends become part of the whole tax base, therefore they are not subject to
withholding at source™®; if the recipient is an individual, resident or not, dividends
distributed are subject to this kind of taxation.

Dividends, distributed by companies or other legal entities subject to the IRES,

the Italian corporate income tax, are subject to a final withholding at a 20% rate

1 See L. EINAUDI, Saggi sul risparmio e l'imposta, Torino, 1941.

12 See F. TESAURO, Istituzioni di diritto tributario. Parte speciale, Torino, 2012, p.6.

3 See F. TESAURO, Istituzioni di diritto tributario. Parte speciale, cit., p.7.

4 Sec. 89, Presidential Decree 917/1986, in respect of dividends Italy grants a nearly full
exemption through the pex (participation exemption): if the recipient fulfills the requirements
asked by par. 3 of the article, dividends are taxed on the only 5% of the amount, hence, the 95% is
saved by taxation.



on net income, if received by individual residents owning non-qualified
participation'. The same withholding is applied on incomes deriving from
financial instruments, whose contribution is not higher than the 5% (in listed
companies) or 25% (in non-listed companies) of net assets as resulting from the
last balance sheet approved before the contract is drawn up. Moreover, the
withholding is applied to individual entrepreneurs, on dividends received as part
of their business activity, and on dividends received by ‘“societa in nome
collettivo™ or “societd in accomandita semplice”*®. If dividends are distributed in
kind, shareholders have to calculate the amount of the withholding on the basis of
the fiscal value'” of the goods received.

The withholding becomes final, and the rate increases up to 27%, with regard
to resident recipients who are exempt from tax on the corporate income.

Dividends received by non-resident individuals are subject to a final
withholding at a 20% rate, the same taxation is applied to incomes deriving from
financial instruments previously described; however, shareholders, with the
exception of preferred shareholders, can demonstrate, through a validation of the
competent tax office in their residence state, that they are further taxed on the
same incomes by the residence state, they have the right to obtain a refund up to
one fourth of the amount levied through the withholding®®.

If the recipient is a non-resident company or other legal entity and it is resident
in a EU member State, or, if it is located in the European Economic Space, the

withholding tax is limited to 1.375% of net income.” Notwithstanding what

% In accordance with sec. 67, par.l, letter c), Presidential Decree 917/1986, participation
(preference shares are not included) [...] is considered qualified if it represents at least 5% of
capital or 2% of voting rights in listed companies, or at least 20% of capital or 25% of voting
rights in non-listed companies or in other legal entities subject to CAIT.

% These two forms of partnerships can be respectively compared to general partnership and
limited partnership.

7 The fiscal value of a good is calculated in accordance with sec. 9, Presidential Decree 917/1986:
“It is the price or payment usually applied in regard to same or similar goods or services, in a free-
competition situation and in the same stage of sale, in the time and in the place in which goods or
services have been acquired or rendered, or in the most next.”

18 Sec. 27, par. 3, Presidential Decree 600/1973.

19 The same taxation is applied to resident companies, whose received dividends are taxed only to
the extent of 5%, with a rate of 27.5% (27,5%*5%= 1.375%). See F. MENTI, Gli utili distribuiti
dalla societa controllata alla societa controllante e la questione dell'applicazione della ritenuta
alla fonte, in Riv. dir. trib., 2008, 11, pag. 306 — 321; V. UCKMAR, Diritto tributario
internazionale, Padova, 2012, p. 277,



written above, if a State is not included in the white list® drafted by the ministry
of treasury, the rate will return to 20%. In particular, in the white list there are
listed all the States that fulfill the requirements of transparency required by Italian
government. The list is divided in two parts: in the first one there are states which
grant an adequate exchange of information; in the second part there are states that,
in addition to granting a sufficient degree of information, tax incomes with a
proper rate.”*

With regard to cross-border dividends distributed among companies, a primary
role has played by the Directive 90/435/CE (Parent-Subsidiary). Referring to the
Directive, sec. 27 bis of Presidential Decree 600/1973 rules the taxation on
dividends distributed to parent companies placed in a Member State. They have to
fulfill the following requirements:

e To take one of the forms listed in the Annex of the Directive;

e To be resident in a Member State for tax purposes and, under the terms of

a double taxation agreement concluded with a third State, to be not
considered to be resident for tax purposes outside the Community;

e To be subject to one of the taxes listed in the Directive, sec. 2, without the

possibility of an option or of being exempt?;

e To maintain for an uninterrupted period of at least one year a minimum

holding of 20% in the capital of a company of another Member State;
they have the right to ask the refund for the amount of dividends withheld at the
source?.

The same right is also granted to the owners of financial instruments, granting
rights related to the income of the subsidiary, that fulfill requirements listed
above. In order to obtain the refund, companies must provide a validation from

the competent tax office in their residence State, moreover they have to produce a

2% In accordance with sec. 168 bis, Presidential Decree 917/1986.

21 The list is drafted in order to fight evasion and to properly adjust phenomena of double taxation:
indeed, if a company is located in a non-white list State, its income is probably not taxed in the
residence State (tax heaven), therefore the low rate is no more justified, due to the lack of a double
taxation; in addiction, the lack of transparency is deemed as an obstacle for any kind of fiscal
collaboration, because of the risk of evasion (e.g. incomes not disclosed) that could be hidden in
those countries that not grant an adequate degree of transparency.

22 Companies can only make use of exemptions, territorially and temporally limited.

%3 Sec. 27-his, Presidential Decree 600/1973. See V. UCKMAR, Diritto tributario internazionale,
cit, p. 278.



document in which it is stated that the company fulfills the prerequisite required.**
In order to obtain the refund, the statements have to be sent to the tax authority
before the distribution of the income.

In the end, in order to contrast the conduit company phenomenon, these
provisions are not applied if the mother-company is directly or indirectly
controlled by a holding which is not resident in a EU member State, unless the

parent company proves to be the beneficial owner of the dividends.

1.2.2 INTERESTS

Interests received by residents are subject to different withholding taxes,
according to the source of the income®. The standard final withholding is levied
at a rate of 20% on incomes deriving from bonds issued by non-listed
companies®. Interests from deposit accounts and current accounts with banks and
post offices, received by residents and non-residents, are subject to a final
withholding at a rate of 27%; the same taxation is applied by banks on interest-
bearing bonds issued by them?’.

Incomes deriving from repurchase agreements and collateralized loans are
taxed through a withholding with a 20% rate. With regard to repurchase
agreements, the withholding is also levied on interests and other incomes accrued
in the meanwhile®.

Incomes above listed are subject to a creditable withholding, if the recipient is:

e Anindividual entrepreneur, if incomes are related to his business activity;

e Societa in nome collettivo or societa in accomandita semplice?;

2% Sec. 27 bis, par. 1, Presidential Decree 600/1973.

> See. G. MELIS, G. MARINO, Answers to the questionnaire and special reports on the interest
saving directive, in Report Italy on the annual meeting of EATLP, Budapest, 2006, p. 8.

% Sec. 26, par. 1, Presidential Decree 600/1973. See G. BARBAGELATA, M. PIAZZA, Ritenute
sugli interessi corrisposti a societa comunitarie, in Corr. Trib., 2011, 31, p. 2548 — 2554; M.
PIAZZA, Interessi e altri proventi delle obbligazioni e titoli similari e dei conti correnti e depositi,
in Corr. Trib., 2012, 19, p. 1477 — 1482.

2" Incomes accrued after 1-1-2012 are subject to a withholding at a rate of 20% on the base of the
Law Decree 138/2011.

%8 Sec. 26, par. 3-bis, Presidential Decree 600/1973.

# See note 13.



e Companies and other legal entities, carrying out exclusively or mainly a

business activity;

e Permanent establishments of non-resident companies, legal entities or

trusts.

For any other kind of interest® a creditable withholding is levied at a rate of
12.50%°%",

On the other hand, some categories of interests received by non-residents are
differently taxed. Firstly, the residual clause regarding different kinds of interest
bills a final withholding instead of a creditable one, moreover its base is extended
even on incomes obtained from the business activities®’. The same final
withholding is applied also on incomes deriving from loans granted to foreign
permanent establishments of resident companies, if the permanent establishment
IS not owned by the loaner company.

Some other kinds of interests are exempt from taxation if the recipient is a
non-resident®. It is granted the exemption from withholding taxes with regard to:

e Bonds and similar instruments issued by banks, having a duration not

lower than 18 months;

e Bonds and similar instruments issued by listed companies, having a

duration not lower than 18 months;

e Bonds issued by the State or other public entities;

e Bonds issued by international organizations recognized in Italy on the

basis of an international agreement, such as EURATOM, EIB, World
Bank;

e Bonds issued by public entities transformed by the law in companies;

e Incomes deriving from deposit or current accounts different from banking

and postal ones;

e Incomes deriving from services of guarantee or surety ship;

%0 Sec. 26, par. 5, Presidential Decree 600/1973.

3! See. G. MELIS, G. MARINO, Answers to the questionnaire and special reports on the interest
saving directive, cit., p. 9.

%2 Sec. 26, par. 5, Presidential Decree 600/1973.

%Sec. 26 bis, Presidential Decree 600/1973. See G. MELIS, G. MARINO, Answers to the
questionnaire and special reports on the interest saving directive, cit., p. 9; V. UCKMAR, Diritto
tributario internazionale, cit, p. 298-302.



¢ Incomes deriving from repo-contracts and collateralized loans.

In order to obtain the exemption, the non-resident has to be the beneficial
owner of these incomes, and to fulfill subjective requirements:

» To be a resident of States that grant an adequate exchange of information

with Italy;

» To be central banks or entities who manage official reserves of a State;

» To be a qualified investors, even if not liable to tax in Italy, if resident in a

State which grants an adequate exchange of information.*

Moreover, payments made by resident banks, or Italian branches of non-
resident, to non-resident banks or foreign branches of Italian banks are exempt
from withholding taxes: in this respect, because of the sole exemption from the
withholding, and not the exclusion of the whole income, it has been stated that
non-resident recipients have to file a tax return in Italy in order to pay their tax
due; however, the doctrine agrees that the exemption from the withholding tax
shows the intention of the Italian legislator to opt the whole taxation out®.

In accordance with sec. 1, Legislative Decree 239/96, the withholding of 20%
is not levied on interests and other related incomes deriving from bonds issued by:

e banks;

o listed companies, resident in EU States or in other States listed in the white

list;

e public economic entities, transformed by the law in companies, with the

exemption of finance bills;

o ltaly;

e States included in the white list;

e non-residents;

e special Purpose vehicles, after a securitization;

e treasury bills issued by “Regioni” and “Comuni”®®,

%4 Sec. 26 bis, Presidential Decree 600/1973.

% See V. UCKMAR, Diritto tributario internazionale, cit, p. 300.

% Regioni and Comuni are administrative subdivisions of the national territory; the first ones cover
large sections of the Italian territory (as Sicily, Lombardy, Lazio, etc.), whereas the second ones
are limited to a sole city/town (Milan, Rome, Turin, etc.).

10



It has to be underlined that under Italian tax law, the part of income that
derives from profits gained by the issuer cannot be deducted®’; this notion of
interest appears in contrast with the definition accepted both in the OECD model
and in the Savings Directive where it is made no distinction with those credits
which contain a right of participation in the issuer’s profits®.

In the end, cross border interests and royalties are exempt from any taxation if

they fulfill the requirements of Savings Directive®®, which will be described later.

1.3 CONCLUSION

We can sum up the previous paragraphs through the following points:

e Some active incomes are subject to creditable withholdings, usually levied
with a progressive rate, given the aim to link part of the taxation to the
moment in which payments are made. Therefore allowances are admitted,
even if the taxpayers have to file a final tax return in order to assess their
global ability to pay, and, consequently, their tax due.

e However, passive incomes are often subject to final withholdings, levied
with a proportional, flat rate. Due to the lack of linkage with the personal
situation of taxpayers no allowance is admitted, the taxation is levied on
the whole income received, with no regard to any other relevant
circumstances of taxpayers.

In order to justify the different, and lower, rate applied on passive incomes, we

have to quote two streams of thought.

The first, which derives from the notion of income-consumption, supports a

dual approach in favor of passive incomes, because they represent the result of the

investment of savings: if the State taxed with a progressive rate these incomes, it

%7 Sec. 109, par. 9, Presidential Decree 917/1986.
% See V. UCKMAR, Diritto tributario internazionale, cit, p. 302.
%9 Sec. 26 quater, Presidential Decree 600/1973.

11



would mean to tax twice the same wealth, firstly as active income (from which
savings derive), then as passive incomes (which derive from savings)“.
Secondly, more practical, doctrine states that, in order to attract investments,

taxation needs to be proportional®

and at a flat rate. It cannot be forgotten that
investments, thanks to capital mobility, are attracted by favorable tax systems,
where they are taxed notwithstanding the amount of wealth invested, hence
proportionally, not progressively.

Finally it must be reminded that in no case the withholder is refunded for the
incurred costs, the Italian legislation does not grant him any kind of
compensation; costs incurred may be economically shifted to taxpayers as part of

the overheads.

0 See I. MANZONI, G. VANZ, Il diritto tributario. Profili teorici e sistematici, Torino, 2008,
p.146-147; F. TESAURO, Istituzioni di diritto tributario. Parte speciale, cit., p.7.

* For a justification of the proportional taxation in a system based on the progressivity principle,
see G. MELIS, G. MARINO, Answers to the questionnaire and special reports on the interest
saving directive, cit., p. 2.
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CHAPTER Il - TAX TREATY LAW

2. TAX TREATIES FEATURES

Italy has signed 108 agreements (102 DTC and 6 TIEA agreements)
providing for the exchange of information and double taxation contrast.*?

Italy, by these treaties, does not usually modify its rules regarding the
calculation of the tax base, preferring to negotiate the division of tax claims, and
consequently, tax rights with the counterpart.

With regard to Italian DTCs, the base-model applied is the OECD one, hence
there are not any particular provision about the calculation of the withholding
base. However, some specific clauses, referring to the recipient, as the beneficial
owner of those incomes, strongly limit the rate of the withholding levied by the
source State; in addiction, the withholding is also limited if the recipient fulfills
the requirements of the EU Directives such as 435/1990 or 49/2003.%

Italy’s DTCs surely follow the OECD-MC model regarding artt. 10, 11 and
12. However, part of the scholars** raised a problem of compatibility between the
notion of interest in the OECD model and the Italian one: as foresaid in paragraph
1.2.2, Italy does not consider as interests incomes partly deriving from a right of
participation in the issuer’s profits, which are deemed as dividends® and hence

not deductible, whereas the OECD Model defines interest as “income from debt

*2 OECD: http://www.eoi-tax.org/jurisdictions/I T#agreements, site last updated on 16/1/2013.

*® Cases of reduction of the tax base can be found in: France-Italy DTC, sec 10, 11, par. 8, 12, par.
7, 24, par. 1; Germany-Italy DTC, sec. 11, par. 7, 12, par. 7, 24. The UK-Italy DTC subordinates
the reduction of the tax base to the existence of a tax credit given by the recipient’s State of
residence, moreover, no withholding is levied if the recipient is the beneficial owner of that
income: sec. 10, par. 7, 11, par. 8, 12, par. 6. See P. VALENTE, Convenzioni internazionali contro
le doppie imposizioni, Milano, 2012, p. 1107-1196. For a complete list of withholding levied by
Italy in accordance with its DTCs, see P. VALENTE, Convenzioni internazionali contro le doppie
imposizioni, cit., p. 48-72.

* See V. UCKMAR, Diritto tributario internazionale, cit, p. 302.

** Sec. 109, par. 9, letter a), Presidential Decree 917/1986 does not admit “the deduction of
incomes deriving from securities, which directly or indirectly derive from the participation in the
issuer’s profit”.
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claims of every kind /...] whether or not carrying a right to participate in the
debtor’s profit™®.

With regard to tax credit, some of Italian treaties contain a tax sparing clause,
by virtue of that Italy grants a home-country foreign tax credit for specific foreign
taxes that would have been payable but that, thanks to tax exemption in the
foreign country, have not. Tax sparing provisions are included in treaties with the
following nations: Albania, Algeria, Argentina, Brazil, Bulgaria, China, Cyprus,
South Korea, Ivory Coast, Denmark, Egypt, Estonia, Ethiopia, Philippines,
Finland, Georgia, Ghana, India, Israel, Yugoslavia, Kenya, Macedonia, Malaysia,
Malta, Morocco, Mauritius, Mexico, Mozambique, Pakistan, Portugal, Singapore,
Syria, Sri Lanka, Sweden, Tanzania, Trinidad & Tobago, Tunisia, Turkey,
Uganda, Uzbekistan, Venezuela, Vietnam, Zambia®'.

For instance tax sparing in the treaty with Argentina is so described:

“The Argentine tax shall be always deemed as paid at the rate of:

a) 15% of the gross amount of dividends [ ...];
b) 20% of the gross amount of interest [...]
C) 20% of the gross amount of royalties [ ...].

If, by virtue of Argentine law, the Argentine tax on profits of enterprises
referred to in Article 7 of this Convention is, during a specified period of time,
wholly or partly uncollected, such tax shall, for the purposes of paragraph 2 of

this Article, be deemed paid to a limit of 15% of such profits. "2

2.1 NOTION OF BENEFICIAL OWNER

With regard to the notion of beneficial owner, Italy, in its DTCs, inserts the
standard clause about the interpretation of terms not defined by the convention:
sec. 3, par. 2 of the OECD Model. In accordance with this provision “terms not

defined by the convention itself shall have the meaning that it has [...] under the

%8 Sec. 11, par. 3, OECD Model. See F. AVELLA, La qualificazione dei redditi nelle Convenzioni
bilaterali contro le doppie imposizioni stipulate dall'ltalia, in Riv. dir. trib., 2010, 6, p. 45— 71.
*"'See P. VALENTE, Convenzioni internazionali contro le doppie imposizioni, cit., p. 766-775.

*® Sec. 24, par. 4-5, DTC ltaly-Argentina.
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law of the State [...]”; hence, the matter shifts from the international to the
national level, because it is in Italian law that the definition has to be found.

However, Italian doctrine is discordant whether a notion can be found or not;
eminent authors stated that there isn’t a national concept of beneficial owner,
therefore Italy simply refers to the conventional notion or to that given by
Directives*®. Others™ have contested this stream of thought, giving much more
relevance to those Italian provisions, which, implementing the Savings Directive,
has inserted in our tax legislation the notion of beneficial owner. The relevant
provision is the section 26 quater of the Presidential Decree 600/1973, which
considers beneficial owner:

e companies, if they receives the payment as beneficial owner and not as

intermediary, agent, delegate or fiduciary of another person;

e permanent establishments, if the royalties which generate incomes are
truly and effectively related to these P.E.s and these incomes are taxable
under the tax law of the State where the establishments are placed.

Hence, we have not a positive definition of beneficial owner, but a negative
one. Italian tax law cares to define what a beneficial owner is not, underlining the
borders of the notion, or relating the notion to taxability.

However, there is just one DTC, concluded with Germany, which contains a
full definition of the concept. In accordance with the sec. 9 of the Protocol: “The
recipient of the dividends, interest and royalties is the beneficial owner within the
meaning of Articles 10, 11 and 12 if he is entitled to the right upon which the
payments are based and the income derived therefrom is attributable to him under

the tax laws of both States.” This notion is quite different from the domestic one,

* See G. MELIS, G. MARINO, Answers to the questionnaire and special reports on the interest
saving directive, cit., p. 11. Moreover the authors refer to the definition given by the Legislative
Decree 84/2005, implementing Savings Directive, where beneficial owner is deemed who is the
final beneficiary of such interest (sec. 1). Italian tax authority has released a circular letter (30
December 2005, n. 55), where it has simply defined the role of beneficial owner as who, resident
in a Member State, receives interest payments by a paying agent resident in a different Member
State (point 1.1). See A. DE PISAPIA, Beneficial owner, beneficiario e beneficiario effettivo:
diverse espressioni in cerca di un significato unitario nelle Convenzioni contro la doppia
imposizioni, in Riv. dir. trib., 2010, 4, p. 3 - 26.

%See F. AVELLA, Il beneficiario effettivo nelle convenzioni contro le doppie imposizioni: prime
pronunce nella giurisprudenza di merito e nuovi spunti di discussione, in Riv. Dir. Trib., 2011, 4;
B. BAGNARDI, Il concetto di "beneficiario effettivo” nella direttiva sulla tassazione del
risparmio, in Dir. prat. Trib. Int., 2003, 1, pp. 185 — 198.
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since it refers to the imputability of incomes under tax legislation, whereas the
previous notion refers to the effective power to have the use of these sums.

There are just few judgments about the international notion of beneficial
owner. In 2009 the Corte di Cassazione®® has applied the concept in a very narrow
way with regard to the text of the convention®: even if the judges have recognized
that the recipient fulfilled the definition of beneficial owner in economic terms, as
provided by the DTC between Japan and Italy, however, due to the use of a
conduit company, the notion could not be considered fulfilled in juridical terms,
because a US subsidiary had been the first recipient of the dividends distributed,
so that it has been impossible to grant the exemption. Another important case law,
regarding the notion contained in the Germany-Italy convention, is the judgment
on the 14™ July 2010 of the Commissione Tributaria Provinciale® of Torino, in
which the judges decided to look at the domestic notion of beneficial owner,
whereas, in the opinion of some authors™, they would have differently decided,
because the object of the judgment was the DTC between Italy and Germany,
which, as foresaid, contains a specific notion of beneficial owner. For this reason,
in accordance with the Vienna Convention on the Law of Treaties: “A special
meaning shall be given to a term if it is established that the parties so intended 3
Finally the most recent decision® is that taken by the Commissione Tributaria
Regionale® of L’Aquila on the 30 August 2012, in which the judge has
recognized as beneficial owner the English parent company of the Italian
subsidiary, assessing that the participation has been held by the owner since the
foundation of the subsidiary, that the bank account is registered in the owner’s
name, that the dividends were, with the distribution, transferred to a US bank

account before reaching their final destination, the treasurer of the company.®

>! The Italian High Court of Justice.

°2 Cass., 26 February 2009, n. 4600.

53 The tax court of first instance.

* See F. AVELLA, Il beneficiario effettivo nelle convenzioni contro le doppie imposizioni: prime
pronunce nella giurisprudenza di merito e nuovi spunti di discussione, cit., p. 25.

> Sec. 31, par 4 of the Vienna Convention

%6 Comm. Trib. Reg. Abruzzo, 30 August 2012, n. 958.

%" The tax court of second instance.

* D. AVOLIO, B. SANTACROCE, |l "beneficiario effettivo" nella giurisprudenza nazionale e
internazionale, in Corr. trib., 2010, 6, p. 429 — 433.
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2.2 RIGHT TO REFUND

Our DTCs do not contain any special provision with regard to refund against
withholding according to an applicable double treaty. Italy limits itself to grant the
refund to the residents of the other contracting State if the refund is requested,
within the time limits fixed by Italian law®®. In accordance with the ltalian
legislation®, refunds against direct withholdings levied not in accordance with the
DTCs have to be requested within 48 months from the origin of the right to the
refund.

In order to obtain the refund, the applicant has to prove that he is entitled to
the refund. In particular, he has to demonstrate that, in accordance with the criteria
fixed in the DTCs, he fulfills the requirements of residence established by one of
the contracting parties and that the DTC grants a particular treatment (e.g.
exemption from withholding) to the item of income regarding which the refund is

asked.

> For instance, we report sec. 10 (Dividends), par. 5 of the DTC between Italy and Germany:

5. A company of the Federal Republic of Germany which directly owns at least 25% of the capital
of a company resident in the Italian Republic and which receives dividends distributed by this
company is entitled to a refund of the amount equal to the "maggiorazione di conguaglio”
attributable to these dividends, subject to the deduction of the taxes mentioned in paragraph 3 and
provided that the "maggiorazione” on these dividends has actually been paid by the company. The
refund is to be requested, within the time limits fixed by Italian law, through the
intermediary of the distributing company, which in such a case is to act in the name of and
on behalf of the company resident in the Federal Republic of Germany.

% Sec. 37 Presidential Decree 602/1973.
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CHAPTER 111 - EUROPEAN TAX LAW

31 DIFFERENCE OF TREATMENT BETWEEN EU AND NON-EU RESIDENTS

Passive incomes received by non-residents are differently treated according to
the residence of the recipient.

If the non-residents’ State is not a Member of the European Union, the
taxation is levied as explained in par. 1.2.1.

On the other hand, if the non-Italian resident is resident in a Member State, the
taxation has to deal with two important directives: 1990/435/CE (Parent-
Subsidiary) and 2003/49/CE (Interest and Royalties).

Starting with the first, cross-borders dividends distributed by a subsidiary to its
parent benefit from a full exemption from the standard withholding if parts in the
transaction fulfill the following requirements:

» The parent directly owes at least 20% of shares in the distributing

subsidiaries;

» Both the companies are incorporated in one of the form listed in the Annex

of the Directive;

» Both the companies are fully liable to taxation under the respective

national tax systems;

> The shares are held by at least one year®.

In order to obtain the exemptions, companies have to produce documents
which certify the fulfillment of the requirements®.

With regard to interests paid to non-residents, the difference is the same: not-
EU residents are taxed as described in par. 1.2.2.

Residents in Member States are instead not subject to withholding if they
fulfill the requirements asked by the Interest and Royalties Directive®.

Hence, if:

61 Sec. 27 bis, par. 1, Presidential Decree 600/1973.
%2 Sec. 27 bis, par. 2, Presidential Decree 600/1973.
%3 Sec. 26 quater, Presidential Decree 600/1973.
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» both, the payor and the recipient, are resident in a Member State and they
are incorporated in one of the form listed in the annex of the Directive;

» the recipient directly owes at least 25% of the voting rights of the paying

company or vice versa, or

a third company owes at least 25% both, the payor and the recipient;

the voting rights are enforceable in the annual general meeting;

YV V VY

the participation is held by at least a year;
» the recipient is the beneficial owner of the payment;

sums paid are free from any taxation in the source State (ltaly)®*.

3.2 THE IMPACT OF THE ECJ JURISPRUDENCE ON ITALIAN WITHHOLDING

TAXATION

As it was explained, Italian tax system grants a particularly favorable
treatment to investments made by EU resident. This difference of treatment is
surely justifiable at the light of the freedom of movement granted to wealth.

To invest in Italy as a non-resident or as a resident has to be neutral in relation
to tax impact, so cross borders incomes, direct to European investors, has to be
treated like a purely internal situation, no discrimination is allowed.

With regard to the respect of this fundamental freedom the ECJ has often
issued its opinion through some capital judgments®™. With regard to Italian
withholding system, the most important decision is surely the judgment C-540/07,
Commission of the European Communities vs. Italian Republic®,19 November
2009.

The previous Italian withholding system levied a particularly high tax on
passive incomes received by non-residents®’, whereas the same payments received

by residents became part of the tax base up to the 5% of the amount; it was

% Sec. 26 quater, par. 2, Presidential Decree 600/1973.

% For instance: Scorpio, C-290/04; Group Litigation, C-374/04; Denkavit, C-170/05; Amurta, C-
379/05; Orange European Smallcap Fund, C-194/06.

% A. DEL SOLE, Riflessioni critiche sulla pronuncia di incompatibilita con il diritto comunitario
della ritenuta italiana sui dividendi "in uscita" verso soggetti comunitari.,in Dir. prat. trib., 2010,
4,p. 830 - 848

%7 27% on dividends, 12,5% on dividends deriving from preference shares.
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possible to ask a refund up to four ninths of the amount withheld in case of
explicit provision included in DTCs, but the taxation remained higher than that
levied on internal distributions. The Court has stated that: “by imposing on
dividends distributed to companies established in other Member States a tax
regime less favorable than that applied to dividends distributed to resident
companies, the Italian Republic has failed to fulfill its obligations under
Article 56(1) EC ~.%8

After that judgment the legislation has been changed in order to balance the
internal and the cross borders distribution of income: since an Italian percipient is
taxed at a rate of 27,5% on a tax base formed by the 5% of the dividend, the same
taxation in now levied on dividends received by EU resident®.

At the moment our tax law does not seem to be in contrast with the European
system, since incomes are exempt from withholding if they fulfill the Directive
requirements, otherwise, as said, they are subject to a withholding on the net
income at a rate of 1.375%"°, likewise Italian residents ones.

No further cases regarding withholding taxes are pending before the ECJ."™

% Point 64 of the judgment.

% Sec. 3 ter, Presidential Decree 917/1986.

"% See note 15.

" Cases pending register updated on the 18" January 2013.
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PART 11 - PAYING AGENT SYSTEMS

INTRODUCTION

The Savings Directive (2003/48/CE) means to improve the transparency on
savings and capitals held by agents, like banks, mutual funds, etc.

The new regulation does not change the previous taxation on these items of
income; it just imposes procedural duties on financial agents, in order to grant that
savings, located in other States, will not escape from taxation in the account
holder’s residence-State.

Some States’® raised the issue of constitutional compatibility between duties of
information deriving from the Directive and the banking secrecy, which, in their
systems, has a constitutional significance; not so Italy, where the same right to the
saver’s privacy has been considered not able to contrast the public and budgetary
interest to taxation.

Even before the Directive, Italian banks and subsidiaries of foreign ones had to
fulfill the requests applied by the tax authority and to disclose their data-bases in
order to supply the information relevant to the assessment.

Today Italy grants a full disclosure of information held by its paying agents
through the procedure as expected by the Directive; no chance of anonymity is
left, not even through the application of the Euro-withholding’, an alternative

method not implemented in our country.

"2 Belgium, Austria, Luxemburg.

™ The so-called European Union withholding tax is a withholding tax which is deducted from
interest earned by European Union residents on their investments made in another member state,
by the state in which the investment is held. (The European Union has no taxation powers, so the
name is strictly a misnomer). The aim of the tax is to ensure that citizens of one member state do
not evade taxation by depositing funds outside the jurisdiction of residence and so distort the
single market. The tax is withheld at source and passed on to the EU Country of residence. All but
three member states disclose the recipient of the interest concerned. See P. BORIA, Diritto
tributario europeo, Varese, 2010, p. 286-287.
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CHAPTER | - DOMESTIC AND CROSS BORDER SITUATIONS

1.1 DOMESTIC SITUATIONS

As already explained in paragraph 1.2.2, taxes on interests are often collected
through a final withholding levied by the payor of the income, so it may be stated
that Italian tax system somehow applies the mechanism of paying agent, in case of
payments made, as debtors, by banks. Outside this hypothesis banks are not
requested to intervene, for instance, in a transaction between the account holder
and a third, since the effective debtor is entitled of the duty to levy the
withholding.

Italy has transposed the Directive in terms of complete transparency of
information held by banks and other paying agents, periodically sent to the Italian
tax authority, so as this informs the authorities of the residence-countries of the
account holders.”™

No refund is granted by law to paying agents, hence costs burden due to the
duties of communication may be economically shifted on account holders as part
of the overheads.

1.2 BANK SECRECY AND CONSTITUTIONAL ISSUES

Italy has not a specific provision about bank secrecy, however, it is considered
as a banks’ customary duty, which impose the secrecy about their clients. This
duty could be waived for tax purposes, particularly in case of assessment’. In
1991, the Law 413/1991 has introduced the ability for the Agenzia delle Entrate

and Guardia di Finanza to infringe the secrecy in relation to tax inquiries.”® In

" N. ARQUILLA, Attuata la direttiva di tassazione dei redditi di risparmio, in Corr. Trib., 2005,
25, p. 1969 — 1973.

"> Former sec. 35 Presidential Decree 600/1973.

® See N. NITTI, Accertamento fiscale esecutivo e caduta del segreto bancario, in Nuova rass.
leg., 2012, 3, p. 304.
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1995 another reform has introduced taxpayers’ right to be requested about their
relationships with banks before the inspections are started, in order to reduce the
number of inquiries, and, consequently, the burden of work on the tax offices.”’

In order to carry out the inspection, tax offices have to require the
authorization of the Director of the regional office of the tax authority, or that of
the regional Commander of the Guardia di Finanza®.

There are several streams of thought regarding the origin of the bank secrecy:
some scholars consider it as deriving from professional secrecy, others from the
office secrecy, the distinction has quite a relevance, because the different origin,
from private or public law, change the possibility to waive it’’; in 1974 the Corte
di Cassazione has defined it as birth from the customary praxis to keep an
absolute secrecy about clients’ information®, nothing more.

A fundamental judgment about bank secrecy is the decision of the Corte
Costituzionale in 1992%. In the judges’ opinion, the secrecy is nothing but a
contractual duty to keep the secrecy about clients’ situation, in relation to clients’
financial transactions, bank accounts and other information about the services
rendered; however, as a contractual duty, it does not grant a constitutional
protection, nor a full right to privacy against public inquiries, such as the tax ones,
which, pursuing public interests, appear to be overriding the first one. Hence, the
Court has specified that the legitimacy of such infringement is subordinate to the
pursuit of a public interest, such as the collection of tax, the fight of the evasion or
the tax avoidance.

The legislation about bank secrecy has been substantially changed again in
2011.%

"7 Sec. 3, par. 177-178, Law 549/1995, which introduced the new par. 6 bis in sec. 32, Presidential
Decree 600/1973.

® The document must be filed in accordance with the instructions provided by the circular n.
1/6826/1992 issued by the Minister of Treasury. See N. NITTI, Accertamento fiscale esecutivo e
caduta del segreto bancario, cit., p. 304.

" See N. NITTI, Accertamento fiscale esecutivo e caduta del segreto bancario, cit..

8 Cass., 18 July 1974, n. 2147,

81 Corte cost., 18 February 1992, n. 51.

825ee N.BORZI, Le banche sveleranno al Fisco il nostro salvadanaio. Con buona pace della
privacy, in Il Sole24ore, 12 February 2013; U. PERRUCCI, Fine del segreto bancario o stato di
polizia (fiscale)?,in Bollettino tributario d'informazioni, 2012, 8, p. 591-593..
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First of all, banks, Poste Italiane S.p.a. and other financial intermediaries have
to keep their clients’ data, TIN included, in order to grant transparency in case of
inspections, or requests of information applied by the tax authority.®®

Moreover, the Law n. 148/2011% has extended powers of the tax authority,
adding cases in which inspections can be carried out; however, the most important
change has been surely happened with the Law Decree n. 201/2011, imposing,
starting from the 1 January 2012, to the financial intermediaries, banks included,
to periodically report information about clients’ transactions® to the Anagrafe
Tributaria, so that the tax authority will be able to cross these data with the tax
returns or other documents at its disposal, in order to find the discrepancy and

consequently to react.

1.3 CROSS BORDER SITUATIONS

In implementing the Directive®, Italy does not maintain the double choice
between exchange of information or taxation through the so called “Euro
withholding”.

Italian paying agents have to periodically transmit all relevant information
about their foreign clients to the Italian tax authority “Agenzia delle Entrate”, SO

as this is able to hand the information over the other national agencies. Italian

8 See G. FALSITTA, Manuale di diritto tributario — Parte generale, Padova, 2012, p. 485-486.

8 It has implemented the Law Decree 148/2011, so-called Manovra bis, in particular sec. 2, par.
36-undevicies. See N. NITTI, Accertamento fiscale esecutivo e caduta del segreto bancario, cit., p.
305.

% The list of the transactions, to which the duty of information is applied, is provided by par. 5 of
sec. 7, Presidential Decree 605/1973.

% Jtaly has implemented the Directive with Law Decree 18 April 2005, n. 84 (the “Decree™). The
Italian Tax Administration then added some clarification with two formal acts on 8 July 2005
(concerning the technical aspect of the exchange of information between the paying agent and the
Italian tax authority, implementing art. 6 of the Decree , and the formal request that residual
entities must file in order to be treated as a harmonized UCITS (art. 4, par. 3, of the Directive),
implementing art. 1 of the Decree; a third one on 25 July 2005 (concerning the formal request
through which an Italian beneficial owner can certify his status, implementing of art. 9 of the
Decree) and a circular letter (30 December 2005, n. 55) which contains some formal clarification
on the content of the Directive. See G. MELIS, G. MARINO, Answers to the questionnaire and
special reports on the interest saving directive, cit., p. 10.
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policy is based on a complete, mutual financial transparency among Member
States.

Moreover, even if an Italian resident, having a banking account in one of the
States which have implemented the Euro withholding system, has been subject to
the above-mentioned withholding in the source State, he is still liable for taxation
on his worldwide income under Italian legislation, hence, even on capitals subject
to the withholding. However, if he manages to prove that he has already been
subject to the withholding in the source State, Italy grants a tax credit up to the
amount withheld by the first State, in addiction, if our tax rate is lower than that
applied by the source State, the beneficial owner has the right to a refund for the

exceeding amount of income withheld.

14 PROS AND CONS OF EXCHANGE OF INFORMATION AND PAYING AGENT

SYSTEM

In order to make a comparison between the two systems, | am going to
describe firstly the features of the mechanism implemented in Italy: exchange of
information®’.

Transparency is surely a powerful mean against evasion: all capitals are traced,
fairly taxed and they can be moved throughout the European Union without
negative consequences according to ltalian tax law®. However it is true that
transparency compromises the account holders’ privacy, due to the duty to
communicate any change in terms of assets or incomes.

Moreover, it is also true that transparency does not mean taxation: the
information exchanged makes the tax authority able to know the global tax
liability of the account holder, but then it is up to the authority to correct the

burden of tax, taking into consideration the information received and the other

8 See P. VALENTE, Il dibattito internazionale su scambio di informazioni e base imponibile
unica, in Corr. Trib., 2011, 29, p. 2379-2386.

8 Moving capitals outside the EU can be considered as an attempt of evasion if the State of
destination is not included in the white list, because they do not grant an adequate degree of
information.
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items of income, positive or negative, which the taxpayer holds. Bureaucratic
issues may arise, especially in the interpretation of the transmitted datas, for
instance, if the financial legislation is deeply different between States, the
interpretation may result misleading.

On the other hand the Euro withholding grants that the income is taxed as soon
as the payment is made; it probably fulfills the budgetary interest better than the
exchange of information. However, applying such system, the residence State has
no mean to know the effective wealth of one of its residents, having to trust the
accuracy and the honesty of the paying agent. Moreover the latter system does not
resolve the problem of “black funds”, deriving from evasion or other criminal
activities, because it does not allow any kind of tracing or communication®®.

In the end, Italian government has showed its absolute opposition against the
Euro-Withholding®, which is considered a failed compromise in the fight against
evasion®, so that in 2011 the Ministry of Treasury has threatened to use his veto
power in order to tackle the ECOFIN works about this alternative mechanism

provided by the Savings Directive.

8 M. V. SERRANO, Direttiva sulla tassazione del risparmio: tra euroritenuta e scambio di
informazioni, in Bollettino tributario d’informazioni, 2009, 5, p. 343-345.

%D, PESOLE, No italiano all’Euroritenuta, in llsole24ore, 18 May 2011, p. 4-5.

% Actually, with tax amnesty of 2009 the amount of assets brought back in Italy was hugely
greater than the amount registered and declared by foreign banks, this fact has obviously reduced
the trustworthiness of the Euro-withholding, and, in general, of foreign banks placed in tax-
heaven; see J. S. PASTORIZA VAZQUEZ, La nuova direttiva sulla tassazione del risparmio:
applicabilita ed efficacia, in Rass. Trib., 2005, 4, pp. 1095 — 1127.
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CHAPTER Il - EUROPEAN AND TAX TREATY LAW

2.1 EUROPEAN LAW

With regard to the compatibility between the paying agent system and the
European tax law, no problem seems to arise from the match of these two
branches of the legislation.

The unique doubt which may arise pertains to one of the fundamental
freedoms: the free movement of capital.

It is surely true that the new Directive 48/2003 hits against the freedom of
movements, imposing new, piercing duties on financial intermediaries; however
these provisions, placed in order to grant a higher degree of transparency, cannot
in any way impede or aggravate the movements of financial assets, because banks
and other intermediaries have no power to forbid a commercial transaction on the
basis of the new Directive.

The Directive has dug a deep gap in relation to the exchange of information
with non-EU States. The duty of information, in fact, is in force only among EU
States, whereas the connections with third States have to rely on conventional
instruments, such as art. 26 of the OECD Model. Even if the automatic exchange
of information is becoming increasingly important, it cannot be compared to the
mechanism implemented by the Savings Directive: information keep on being
transferred by the sole State, and not directly by the paying agent, with all the
bureaucratic problems that such an exchange may involve. Hence, if an Italian
bank rend an accounting service to a non EU resident, it shall not send the
information to the Agenzia delle Entrate, as provided by the Directive; the datas
will be exchanged only after a formal request applied by the third State and the
consequent researches made by the Italian authority: this kind of situation is

obviously more muddled than that provided by the Directive®.

% See G. MELIS, G. MARINO, Answers to the questionnaire and special reports on the interest
saving directive, cit., p. 18.
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In order to fill this gap, Italy has already signed six TIEA, and others are
meant to be negotiated in the next future. These TIEA are meant to increase the
exchange of information, usually referring to sec. 26 of the OECD Model, but also

taking as sample the new FATCA Model about the automatic exchange.

2.2 TAX TREATY LAW

As already said above, the Italian system of paying agent does not include a
withholding taxation. Our treaties are meant to divide tax claims between the
contracting parts, usually in accordance with the international principle and the
OECD Model. Withholding levied in one of the States is usually compensated by
the grant of an equivalent tax credit in order to avoid phenomena of double

taxation.
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PART 111 - EXCHANGE OF INFORMATION

INTRODUCTION

“Italy has a long history of developing its capacity to exchange information
for tax purposes in an effective manner. It has an extensive network of 85 bilateral
exchange of information (EOI) arrangements contained in its DTCs and covering
91 jurisdictions. /...J It is noted that the timeframe to bring the treaties signed
into force can in some cases take several years. It is nevertheless also noted that
the time frame to bring the recent protocols signed with Cyprus and Malta was
about one year and Italy will continue its efforts to ensure the ratification of its
treaties expeditiously. As a member of the European Union (EU), Italy is covered
by the provisions of the EU Council Directive 77/799/ EEC of 19 December 1973
concerning mutual assistance by the competent authorities of the Member States
in the field of direct taxation and taxation of insurance premiums. Italy is also a
party to the Council of Europe and OECD Convention on Mutual Administrative
Assistance in Tax Matters and a signatory of the protocol to this convention. %3

The ltalian tax legislation grants broad powers to revenue authorities to
compel the collection of information and these measures can be used for EOI
purposes in the same way as for domestic purposes. This information can be
accessed by various means; in writing (questionnaires), visits to the premises of
businesses, during tax examinations or by testimonies. As regards EOI, the
competent authority is the Dipartimento delle Finanze, one of the Directorates of
the Italian Ministry of Economy and Finance, with two authorized representatives,
the Agenzia delle Entrate (AE) and the Guardia di Finanza (GDF)*. These two

% OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 7-8.

% A feature of the Italian system is the existence of the fiscal police. While the assessment of taxes
is the exclusive competence of the AE, the investigation and control of taxes is shared between this
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authorized representatives have strictly the same powers to answer incoming
requests.

In its Peer Review, the Global Forum of transparency has certified that: “The
Italian legal and regulatory framework ensures the availability of ownership
information concerning companies and partnerships. This is due to multiple
requirements to maintain information imposed on registration authorities
(Chambers of Commerce, Prefectures and Agenzia delle Entrate), the businesses
themselves, and all entities and professions covered by the requirements of the
anti-money laundering/combating the financing of terrorism (AML/CFT)
legislation. Ownership information on trusts and foundations is also available
thanks, in particular, to the registration requirements imposed on these entities
and arrangements. Similarly, a good framework exists which requires full
accounting records, including underlying documentation, to be kept for ten years.
Financial institutions are required to maintain records of individual transactions
and, under AML/CFT legislation, customer identification records are maintained

for ten years.”®

agency and the Guardia di Finanza (GDF). As a fiscal police, the GDF is also involved in other
areas, for example the fight against money laundering. The GDF is headquartered in Rome with an
inter-regional level providing services to local units, and a provincial level supervising all local
offices. All operational activities are performed by these local units. See OECD (2011), Global
Forum on Transparency and Exchange of Information for Tax Purposes Peer Reviews: Italy 2011:
Combined: Phase 1 + Phase 2, Global Forum on Transparency and Exchange of Information for
Tax Purposes: Peer Reviews, OECD, p. 16.

% OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 9.
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CHAPTER | - ADMINISTRATIVE ASSISTANCE AND COLLECTION OF

INFORMATION IN DOMESTIC TAX MATTERS

1.1 TREATMENT OF INFORMATION IN INTERNAL SITUATIONS

Italy has one tax authority, Agenzia delle Entrate, which grants the collection
of tax information throughout the territory through its local offices, whom
competence is territorially defined.

Hence, the authority has a database which contains all the significant
information about taxpayers. Moreover, another powerful mean is the Anagrafe
Tributaria, a data warehouse where all information useful for tax purposes is
stored. The information maintained in this system is available to the revenue
authorities through IT tools allowing for the extraction of data™.

These data can be crossed even for aims different from tax, for example, in
order to verify the coherence of the taxpayer’s patrimonial situation in relation to
its social security position®’. With regard to the use of the related information, the
sec. 12 of the law 212/2000 recognizes to the taxpayer the right to be informed in
case of tax audits; however it is true that this provision has been interpreted in a
very narrowly way, therefore today the taxpayer is informed only in case of
assessment, and not at every turn that his information are used or verified.*

Another important provision is sec. 7 of the law 241/1990, regarding
administrative procedure; this section grants to those who are involved in the

procedure the right to be informed about the existence of the procedure itself. This

% Sec. 7 of Presidential Decree 605/1973. See OECD (2011), Global Forum on Transparency and
Exchange of Information for Tax Purposes Peer Reviews: Italy 2011: Combined: Phase 1 + Phase
2, Global Forum on Transparency and Exchange of Information for Tax Purposes: Peer Reviews,
OECD, p. 22.

% E.g.: The social security administration could consider a taxpayer as without any property,
granting him a support pension, even if he, in accordance with data of the Anagrafe Tributaria, is
the owner of several real estates.

% In favor of an extension of this praxis, see A. R. CIARCIA, L accesso partecipativo e I'accesso
conoscitivo dal diritto amministrativo al diritto tributario, in Dir. prat. Trib., 2011, 6, p. 1172-
1191.

31



section cannot be applied in tax matters, due to section 13 of the same law, but it
could be important in case of non-tax information used in tax audits, namely in

those cases not covered by sec. 12 of law 212/2000.

1.2 EXCHANGE OF DATA IN DOMESTIC MATTERS

Given the uniqueness of the tax authority, the information can be transferred
among the different offices without the need of a formal request between the
applicant and the requested office, that because the data warehouses are accessible
from each office, having to be respected just an internal procedure.

In order to list which kinds of information can be changed, a preliminary
consideration has to be done: which categories of information can be collected?

Italian law®® allows the tax authority to collect an extremely wide range of
information, which, once collected, can also be changed with regard to internal
purposes'®. Regarding the domestic system, both bank secrecy and trade secrecy
can be infringed if the tax inquiry requires it. However, if the bank secrecy is
surely in contrast with the budgetary interest, it is quite difficult to imagine a
situation in which trade secrecy could have significance in relation to the tax
assessment; probably the tax inspector will be much more interested in the
accountability of the company.

In regards to professional secrecy, this is still insurmountable by tax inspectors
or other public officials; sec. 200 of the Code of criminal procedure grants the
unbreakability of the secret even before a Court, the only exception provided
regards the judge’s possibility to disown the existence of the secret, compelling

the secret-keeper to disclose™.

% Sec. 32 of the Presidential Decree 600/1973

100 gec, 26 of the Oecd Model contains some exceptions related to the international exchange of
information, par. 3 states: In no case shall the provisions of paragraphs 1 and 2 be construed so as
to impose on a Contracting State the obligation [...] c) to supply information which would disclose
any trade, business, industrial, commercial or professional secret or trade process, or information
the disclosure of which would be contrary to public policy (ordre public).

101 Sec. 200, par. 2, c.p.p.; See G. CONSO, V. GREVI, M. BARGIS, Compendio di procedura
penale, Padova, 2012, p. 336-337.
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As foresaid, the taxpayer does not seem to have a specific right to be informed
in the case of use of his data, however, there is no consensus about it among the
authors.

In the Italian legal system the protection of the taxpayer relies on a deferred
appeals with respect to the final acts of the administration, hence part of the
doctrine'® does not accept the hypothesis of an autonomous appeal against a
procedural act, as the exchange of information, which is not related to a final act,
such as an assessment. Others'®, on the other hand, refer to the development of
the Community law, as well as the evolution of the principle of the adversarial in
the administrative procedures, in order to justify the usability of precautionary

means in order to stop the exchange of information.

1.3 TAXPAYER’S RIGHT TO CHALLENGE

As foresaid taxpayer’s protection relies on deferred appeal, hence he cannot
appeal in any way before the assessment.

In the Italian tax system, the taxpayer’s right to appeal is strictly subordinate
to the existence of one of the final acts listed in sec. 19 of the Legislative Decree
546/1992'% without one of this acts no appeal can be filed.

During the trial the taxpayer can retroactively complain the defects of the
procedure, even if he has appealed a following act. During a procedure of
assessment, the legislation grants wide power to the taxpayer: right to intervene,

to appeal, etc.

102 See P. SELICATO, Scambio di informazioni, contraddittorio e Statuto del contribuente, in
Rass. Trib., 2012, p. 340.

103 see A. BUCCISANO, Cooperazione amministrativa internazionale in materia fiscale, in Riv.
dir. trib., 2012, VII/VIII, p. 698-706.

104 The section means to subordinate the appeal to the existence of acts able to cause a damage to
the taxpayers, so mere procedural acts are irrelevant in order to file an appeal before the
Commissioni Tributarie, the Italian tax courts. Even if the list of acts autonomously appealable has
been extended by the jurisprudence, the exchange of information is not able to weigh on the
patrimonial situation of the taxpayer, so he has to wait the next act autonomously appealable, in
order to complain the defects of the procedure. See M. BASILAVECCHIA, Funzione impositiva e
forme di tutela, Torino 2009, p. 28-36.
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With regard to the power on intervention, sec. 12, par. 7 of the law 212/2000
(so-called “Taxpayer’s charter”), grants to the assessed the right to send
documents containing remarks to the tax authority within 60 days from the end of
inspections; the assessment cannot be issued before this terms. Moreover, the
jurisprudence has considered void assessments that do not answer analytically to
the taxpayer’s remarks'%.

With regard to taxpayer’s power to appeal, it is, as foresaid, subordinate to the
existence of a final administrative act, as an assessment. Sec. 19 lists all
appealable kinds of acts; however, the list keeps on growing thanks to the
jurisprudence. The act can be appealed in respect of four categories of vices'%:

e vices related to previous procedural acts (e.g. assessment issued before the

deadline of 60 days within which the taxpayer can produce his remarks);

e vices related to formal requirements of the act;

e vices related to the preliminary investigation (e.g. exchange of

information);

e vices about the content of the act (e.g. the taxpayer has correctly fulfilled

his tax due).

The same protections are guaranteed in international situations, although it
should be noted that, if the notice of assessment is issued by the foreign tax
authority, the acts of investigation made in Italy will be appealable within the
limits of sec. 19.

1.4 POWERS OF THE TAX AUTHORITY

The powers of the tax authority are listed in the sec. 32 of the Presidential
Decree 600/1973.
The office can:

105 Cass., 18 July 2008, n. 19875. See P. SELICATO, Scambio di informazioni, contraddittorio e
Statuto del contribuente, cit., p. 335.
106 5ee M. BASILAVECCHIA, Funzione impositiva e forme di tutela, cit., p. 212-220.
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e proceed with the accesses, inspections and checks™®’;

e invite taxpayers to appear personally or through representatives to provide
data and information relevant for the purpose of assessment issued against
them;

e invite taxpayers to provide or transmit data and documents related to the
inquiry™®;

e send to taxpayers questionnaires about specific information or data related
to the procedure of assessment in progress;

e demand to the public administrations to provide data or information related
to specific individuals or groups subject to the procedure of assessment,
notwithstanding the rules about the transmission of the above mentioned
data;

e demand, with the authorization of the chief director of the assessment
division of the Agenzia delle Entrate or with that of the regional
commander of the Guardia di Finanza, to individuals subject to the
assessment procedure, to reveal the basic information of all their banking
and postal account, such as number of account;

e demand to taxpayers information about relations with financial
intermediaries, mutual funds, investment trusts etc.;

e demand, with the authorization of the chief director of the assessment
division of the Agenzia delle Entrate or with that of the regional
commander of the Guardia di Finanza, to banks, Poste Italiane, insurance
companies and other financial intermediaries, to provide information and
data relating to services rendered to individuals subject to the assessment
procedure, and, as far as they know, to specify the patrimonial situation of
their client;

e demand to third persons, related to the taxpayer in terms of tax duty,

information and data relevant to the inquiry.

97 See M. BASILAVECCHIA, Riservatezza e indagini fiscali: dalle norme alla prassi, in Cor.
Trib., 2010, 1, p. 49-52.
198 Taxpayers who have to keep the accountability can be requested to show it to the inspectors.
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In case of request applied by another country, the Agenzia delle Entrate and
Guardia di Finanza can apply the same measures listed above.

If the taxpayer does not manage to supply the requested information, he is
subjected to procedural detriments.

If he fails to produce the information requested, his income can be assessed on
the base of an estimate, taking in account the expenses incurred, notwithstanding
the tax return previously filed; this kind of assessment is called accertamento

sintetico'®

. Moreover, if he does not answer to the request of documents within
the terms established by the law, the documents sent in late cannot be used in his
favor, unless he demonstrates that the delay in sending them is not attributable to
him.

If he has to keep the accountability, the assessment has to be based on that,

110

but, if registers are not correctly kept™, or not showed within the terms

established by the inspectors, the assessment can be issued notwithstanding the
accountability, due to the unreliability of that.**!

The same measures cannot be applied in cases of exchange of information.
This because the procedural detriments hit the taxpayer with the issue of the
assessment; but, if the assessment is issued abroad, it is up to the foreign tax

authority to punish the taxpayer, with the measures established by the local law.

109 gec. 32, n. 2 and 38, Presidential Decree 600/1973.

19 The vices of the accountability include the case of registers vitiated by falsity, sec. 39, letter d),
Presidential Decree 600/1973.

11 A particular case of burden of proof is related to the phenomenon of transfer price. Italian tax
authority can disown the price applied in commercial transactions between associated enterprises
if it does not correspond to the fair value, obtained by the application of the arm’s length principle.
If the price is adjusted by the tax authority, the tax return filed by the associated enterprise is
consequently considered untrue, hence the taxpayer should be subjected to sanctions. However, if
he, before the start of the procedure, has prepared documents able to demonstrate the fairness of
the price applied, he cannot be subject to sanctions, even if the price is adjusted.
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CHAPTER Il - INTERNATIONAL ADMINISTRATIVE ASSISTANCE BASED ON

TREATY LAW

2.1 THE ITALIAN APPROACH TO THE EXCHANGE OF INFORMATION

The Italian mechanism of exchange of information is based on the sec. 26 of
the OECD Model. Italy’s bilateral exchange of information agreements (EOI)
cover 91 jurisdictions including its major trading partners, 44 Global Forum
members, all EU and OECD member jurisdictions (with the exception of Chile). It
is to report that the timeframe to bring the treaties signed into force can in some
cases take several years. But we have also to underline that the timeframe to bring
the protocols recently signed with Cyprus and Malta into force was about one year
and lItaly continues its efforts to ensure the ratification of its treaties
expeditiously.**?

As stated by the Global Forum on Transparency and Exchange for tax
purposes, six of the 85 treaties in force'*® do not allow for EOI in accordance with
the international standards, while 14 others contain some limitations***,

As a member of the OECD Italy attends to update its DTC, however, just a
few of its treaties have implemented the new paragraph 5 of sec. 26 OECD

Model, they are: Bermuda, Cayman Islands, Cook Islands, Cyprus, Gibraltar,

112 OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 66-87.

3 Austria, Belgium, Brazil, Luxemburg, Malaysia, and Switzerland.

14 Ireland, Ivory Coast, Japan, Kuwait, Morocco, Portugal, Singapore, Tanzania, Thailand,
Trinidad & Tobago, United Kingdom, former USSR, former Union of Soviet Socialist Republics
(USSR) (which remains in force with respect to Azerbaijan, Kyrgyzstan, Tajikistan and
Turkmenistan), former Yugoslavia (which remains in force with respect to Bosnia-Herzegovina,
Montenegro and Serbia), and Zambia. Fifteen of Italy’s DTCs limit the application of the treaty to
residents of the contracting parties: Brazil, Ireland, Ivory Coast, Japan, Kuwait, Malaysia,
Morocco, Portugal, Singapore, Switzerland, Tanzania, Thailand, Trinidad & Tobago, United
Kingdom, former USSR, former Yugoslavia, and Zambia. These treaties cover 22 jurisdictions.
See OECD (2011), Global Forum on Transparency and Exchange of Information for Tax
Purposes Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on
Transparency and Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 67.
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Guernsey, Hong Kong, Jersey, Libya, Luxembourg, Malta, Mauritius, Mexico,
Panama, Russian Federation, San Marino, Singapore.'*

With regard to TIEAs concluded by Italy, my country prefers the conclusion
of a TIEA where there are no significant economic relationships or where there is
no risk of double taxation. Therefore, although Italy has never refused to enter
into negotiations with a counterpart, it has, on occasion in response to
jurisdictions proposing to conclude a DTC, proposed instead to negotiate a TIEA.
Six TIEAs have been signed and one more has been initialed. Italy is also
negotiating TIEAs with about 20 jurisdictions. None of the TIEAs signed by Italy
depart from the OECD Model TIEA, with the exception of specific wording

requested by common law jurisdictions regarding “legal privilege”.116

2.2 EXCHANGE OF INFORMATION

The domestic regulation of exchange of information is provided by sec. 31 bis
of the Presidential Decree 600/1973, inserted in the Italian legislation only in
2005, with a huge delay in respect of the deadline of implementation provided by
the Dir. 1977/799/CE. However, this lack of provision has not affected at all the
Italian capacity in the exchange. The section allows the tax authority to exchange
tax information with other Member States, in order to correctly assess taxes on
incomes and assets.

The Agenzia delle Entrate can exchange all the data it can collect in
accordance with the domestic law, specifically, with art. 32, Presidential Decree
600/1973.

115 OECD: http://www.eoi-tax.org/jurisdictions/I T#agreements, site last updated on the 26"
January 2013.

116 See OECD (2011), Global Forum on Transparency and Exchange of Information for Tax
Purposes Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on
Transparency and Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 74.
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http://www.eoi-tax.org/jurisdictions/IT#agreements

Information can be exchanged within the rules regarding the domestic
procedure of assessment''’. However, the Authority, as also stated by par. 3 of the
OECD Model, is not imposed:

a) to carry out administrative measures at variance with the laws and

administrative practice of that or of the other Contracting State;
b) to supply information which is not obtainable under the laws or in the
normal course of the administration of that or of the other Contracting
State;

¢) to supply information which would disclose any trade, business, industrial,
commercial or professional secret or trade process, or information the
disclosure of which would be contrary to public policy (ordre public).!*®

The information received is covered by professional secrecy, it can be
disclosed only in order to use them for the assessment of the tax due. Moreover it

allows simultaneous controls, in accordance with the Directive 1977/799/CE.*°

2.3 TYPES OF EXCHANGE OF INFORMATION

Italy applies the standard mechanisms of exchange of information. In this
respect, among the 85 agreements signed, only 6 do not meet the standard.
However the exchange of information to the standard could take place upon
condition of reciprocity. Finally, Italy, as a member of the European Union, is
involved in the exchange of information provided for by the EU Mutual
Assistance Directive of 1977, now substituted by the Directive 2011/16/UE;
moreover, Italy has ratified the COE/OECD Convention on Mutual Administrative
Assistance in Tax Matters. Even though these EOI conventions do not meet, per

se, the international standard, nothing in this arrangements prevent two

117 Taxpayers can receive an assessment within 5 years from the filing of the tax return, however,
if the taxpayer has committed a tax crime, in accordance with the Legislative Decree 74/2000, the
terms are doubled.

18 gec. 31 bis, Presidential Decree 600/1973.

119 See F. PITRONE, Lo scambio di informazioni e la direttiva 2011/16/Ue in materia di
cooperazione amministrativa: innovazioni e profili critici, in Dir. prat. trib. int., 2012, 2.
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jurisdictions, willing to do so, to exchange all types of information, bank
information included, without any reference to a domestic tax interest.

Italy exchanges information through all standard mechanisms*?: on request,
spontaneously, automatically.***

With respect to the first kind, in the 2007 — 2009 period Italy received a total
of 1014 requests for information (628 were received by the Agenzia delle Entrate
and 386 by the Guardia Di Finanza). According to the available figures, in these
three years, Italy was engaged in a significant EOI relationship with about 45
partners of which the most significant, considering the quality of information
exchanged, are France, Germany, and the United Kingdom, and in terms of the
number of requests received, France, Kazakhstan, Greece, Ukraine, and Poland.
On average, the Italian authorities fully answered incoming requests within 90
days in 15% of cases. Approximately 25% of requests are finally responded to in
between 90 and 180 days and 30% between 6 months and one year. Finally, 30%
of the requests received by the Italy were fully answered after more than one
year.*?

Regarding the automatic exchange Italy is involved in exchanging information
automatically. These exchanges are wholly the responsibility of the AE. They take
place under the scope of the EU Savings Directive 48/2003/EC under which EU
members (with the exception of Austria, Luxemburg, and, until 2009, Belgium),
as well as other jurisdictions that are party to agreements, exchange data on an
annual basis concerning the interest payments received from lItalian paying agents
by individuals located abroad. Automatic exchanges also take place under the
DTCs signed by Italy or the EU Mutual Assistance Directive on a reciprocal basis.

In 2010, Italy sent data to 21 countries.

120566 A. BUCCISANO, Cooperazione amministrativa internazionale in materia fiscale, cit., 677-
690. See OECD (2011), Global Forum on Transparency and Exchange of Information for Tax
Purposes Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on
Transparency and Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 66.

121 See F. PITRONE, Lo scambio di informazioni e la direttiva 2011/16/Ue in materia di
cooperazione amministrativa: innovazioni e profili critici, cit., p. 469-474; F. SAPONARO, Lo
scambio di informazioni tra Amministrazioni fiscali e [’armonizzazione fiscale, in Rass. Trib.,
2005, 2, p. 457-466.

122 5ee OECD (2011), Global Forum on Transparency and Exchange of Information for Tax
Purposes Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on
Transparency and Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 79.
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Moreover, as a member of the European Union, Italy is involved in the
European common VAT system and as a consequence in the VAT exchange of
information that takes place under EU Regulation (EC) 2010/904. During 2007 -
2009, between 2100 and 2500 requests were received on an annual basis in the
field of VAT by the Italian revenue authorities (while an average of 3 000 were
sent out each year).'?®

Italian legislation grants wide powers to the Agenzia delle Entrate, which can
collect information in accordance to sec. 32, Presidential Decree 600/1973.
However, in respect to international exchanges of information, our DTCs allow
the Italian competent authorities to decline to exchange information where the
information is covered by attorney-client privilege. Attorney-client privilege only
applies to communications between a client and an attorney to the extent that the
attorney acts in his or her professional capacity as a legal counselor. Moreover,
Italy can decline to exchange information where the information contains a trade,
business industrial, commercial or professional secret; or where disclosure would
be contrary to public policy (ordre public), in accordance with the international

standards.*?*

2.4 TAXPAYER’S RIGHTS

In accordance with the Italian legislation, the taxpayer has no right to

intervene or to be informed about the exchange.®

122 See OECD (2011), Global Forum on Transparency and Exchange of Information for Tax
Purposes Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on
Transparency and Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 68.

124 See, for instance, the DTC between Italy and France, sec. 27, par. 2, letter c); or, the DTC
between Italy and UK, sec. 27, par. 2, letter ¢). In addition, see OECD (2011), Global Forum on
Transparency and Exchange of Information for Tax Purposes Peer Reviews: Italy 2011:
Combined: Phase 1 + Phase 2, Global Forum on Transparency and Exchange of Information for
Tax Purposes: Peer Reviews, OECD, p. 78.

125 Sec. 31 bis, Presidential Decree 600/1973 has surely to be updated, given the recent
developments in relation to the exchange of information, particularly regarding the new means
prepared by States. See F. PITRONE, Lo scambio di informazioni e la direttiva 2011/16/ue in
materia di cooperazione amministrativa: innovazioni e profili critici, cit.,, p. 476-484; OECD
(2011), Global Forum on Transparency and Exchange of Information for Tax Purposes Peer
Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
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However, the degree of taxpayers’ protection is going to increase. In 2013 the
new Directive 2011/16/UE has entered into force, and it grants the specific duty to
inform, through a formal notification, the taxpayers about exchange of
information regarding their own data.*?®

Even though it does not refer to Italy, the European Court of Human Right has
issued an important decision in the case Ravon'®’. In its decision the Court has
declared in contrast with the Convention the French tax legislation in the part in
which it does not allow any judicial appeal against the acts of investigation,
limiting the complaint to a mere consultation with the inquiring authority. We
have to admit that our legislation is even worse than the French one, because the
right to appeal is not granted, neither before the Agenzia delle Entrate, nor before
an independent court.*?®

In conclusion, if Italy allowed the taxpayer to stop the exchange of
information, it would cause an infringement of international duties attributable to
Italy, which, indeed, is bound to the international law by sec. 10 of its
Constitution. In the Italian system of sources of law, international treaties are
usually considered as hierarchically superior to the internal law, hence, it is quite
difficult reforming our judicial system in this direction. aHowever, some scholars
recognize the existence of the customary principle of the more favorable clause,
which would allow taxpayers to benefit from an internal rule, granting wider
rights in respect of those provided by the DTCs.'® This principle finds its
legitimacy in sec. 169 of the Presidential Decree 917/1986, which states that, it is
to apply, notwithstanding the treaties in force, the more favorable domestic rule.
The principle could permit to an internal provision, such as the right to appeal

against the exchange of information, to grant a stronger protection to taxpayers,

Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 78; P. SELICATO, Scambio
di informazioni, contraddittorio e Statuto del contribuente, cit., p. 337-341.

126 See S. CAPOLUPO, Presupposti e limiti della cooperazione fiscale tra gli Stati UE, in Corr.
Trib., 2011, p. 1764-1765.

2" ECHR, 21 February 2008, C-18497/03. See P. SELICATO, Scambio di informazioni,
contraddittorio e Statuto del contribuente, cit., p. 339.

128 |n favor to an independent right to be informed see P. SELICATO, Scambio di informazioni,
contraddittorio e Statuto del contribuente, cit., p. 320. In his opinion a distinct right to be informed
raises when the applicant tax authority is about to issue the assessment, in that moment the
taxpayer is entitled of a specific interest to join the procedure.

129 gee G. MELLIS, Vincoli internazionali e norma tributaria interna, in Riv. Dir. Trib., 2004, 10.
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notwithstanding the treaty itself, which could provide no defense to the taxpayer,

whose information is part of exchange.®

2.5 USE OF THE INFORMATION RECEIVED

In accordance with the new text of the sec. 26, par. 2 OECD Model:
“Notwithstanding the foregoing, information received by a Contracting State may
be used for other purposes when such information may be used for such other
purposes under the laws of both States and the competent authority of the
supplying State authorizes such use.”**!

Unfortunately, sec. 31 bis of the Presidential Decree 600/1973 does not
contain such provision, neither the possibility is provided by other sections.
However, no provision puts an explicit prohibition to such further use of the
information.

Information received has to be properly used, due to the duty of confidentiality
that covers them. In accordance with par. 2 or sec. 26 “Any information received
under paragraph 1 by a Contracting State shall be treated as secret in the same
manner as information obtained under the domestic laws of that State and shall
be disclosed only to persons or authorities (including courts and administrative

bodies) concerned with the assessment or collection of, the enforcement or

130 5ee G. MELLIS, Vincoli internazionali e norma tributaria interna, cit., p. 1117-1129.

131 OECD (2012), Update To Article 26 Of The OECD Model Tax Convention And Its
Commentary, OECD Publishing, p. 2. The Commentary explain the provision in the following
way: Information exchanged for tax purposes may be of value to the receiving State for purposes
in addition to those referred to in the first and second sentences of paragraph 2 of Article 26. The
last sentence of paragraph 2 therefore allows the Contracting States to share information received
for tax purposes provided two conditions are met: first, the information may be used for other
purposes under the laws of both States and, second, the competent authority of the supplying State
authorizes such use. [...]When a receiving State desires to use the information for an additional
purpose (i.e. non-tax purpose), the receiving State should specify to the supplying State the other
purpose for which it wishes to use the information and confirm that the receiving State can use the
information for such other purpose under its laws. Where the supplying State is in a position to do
so, having regard to, amongst others, international agreements or other arrangements between the
Contracting States relating to mutual assistance between other law enforcement agencies and
judicial authorities, the competent authority of the supplying State would generally be expected to
authorize such use for other purposes if the information can be used for similar purposes in the
supplying State. Law enforcement agencies and judicial authorities receiving information under
the last sentence of paragraph 2 must treat that information as confidential consistent with the
principles of paragraph 2.
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prosecution in respect of, the determination of appeals in relation to the taxes
referred to in paragraph 1, or the oversight of the above. Such persons or
authorities shall use the information only for such purposes. They may disclose
the information in public court proceedings or in judicial decisions.” With regard
to the duty of confidentiality, sec. 31 bis grants it referring to the sec. 7 of the
Directive 77/799/CE**?, hence it surely fulfill the secrecy requirements asked by
the Model; moreover, from the 1" January 2013 the new Directive 2011/16/UE
has entered into force, even more strengthening the duties of confidentiality
through the reference to the Directive 95/46/CE™**.

With regard to the domestic legislation, as it will be explained in par. 3.2 of
this part, Italy has surely to recast the internal provision, sec. 31 bis, Presidential
Decree 600/1973.

132 Article 7 - Provisions relating to secrecy :

1. All information made known to a Member State under this Directive shall be kept secret in that
State in the same manner as information received under its domestic legislation.

In any case, such information: - may be made available only to the persons directly involved in the
assessment of the tax or in the administrative control of this assessment,

- may in addition be made known only in connection with judicial proceedings or administrative
proceedings involving sanctions undertaken with a view to, or relating to, the making or reviewing
the tax assessment and only to persons who are directly involved in such proceedings ; such
information may, however, be disclosed during public hearings or in judgments if the competent
authority of the Member State supplying the information raises no objection,

- shall in no circumstances be used other than for taxation purposes or in connection with judicial
proceedings or administrative proceedings involving sanctions undertaken with a view to, or in
relation to, the making or reviewing the tax assessment.

2. Paragraph 1 shall not oblige a Member State whose legislation or administrative practice lays
down, for domestic purposes, narrower limits than those contained in the provisions of that
paragraph, to provide information if the State concerned does not undertake to respect those
narrower limits.

3. Notwithstanding paragraph 1, the competent authorities of the Member State providing the
information may permit it to be used for other purposes in the requesting State, if, under the
legislation of the informing State, the information could, in similar circumstances, be used in the
informing State for similar purposes.

4. Where a competent authority of a Member State considers that information which it has
received from the competent authority of another Member State is likely to be useful to the
competent authority of a third Member State, it may transmit it to the latter competent authority
with the agreement of the competent authority which supplied the information.

133 Sec. 25 of the Directive 20111/16/UE:

Data protection

All exchange of information pursuant to this Directive shall be subject to the provisions
implementing Directive 95/46/EC. However, Member States shall, for the purpose of the correct
application of this Directive, restrict the scope of the obligations and rights provided for in Article
10, Article 11(1), Articles 12 and 21 of Directive 95/46/EC to the extent required in order to
safeguard the interests referred to in Article 13(1)(e) of that Directive.
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2.6 ORGANIZATIONAL PROCESS

Regardless of whether the request is received by the AE or the GDF, the
method of processing of the request is the same. First of all, each case is allocated
to a specific official who will be in charge of the case until the final answer is
provided to the requesting party. The request is checked to ensure that it complies
with the requirements of the applicable treaty. Research using IT tools is
conducted to see if the person identified by the request is already subject to an
EOI matter or to an audit performed by the other authorized competent authority.

The official in charge of the case then checks the completeness of the request,
in particular that all identification information is available and that the context of
the request is clear enough to permit its processing by local authorities. If some
identification elements are missing, the Italian authorities first try to find them,
using in particular the information available in the Anagrafe Tributaria. In some
cases, even if there are missing elements, the Italian authorities try nevertheless to
answer the request from the information provided by the requesting jurisdiction. A
response seeking further details is sent to the requesting authorities only in the
few cases where missing details are not found and without which the request
cannot be processed.

At this early stage, requests are declined in the very few instances where the
exchange of information is not covered by the provisions of the instrument under
which the information is requested or where the request would not meet the
standard (for example a speculative request where the need for the requesting
party to get the information is not clearly defined).

Italy has not declined to provide any information requested on any occasions
in the last three years.*

Once these checks are completed and any additional information obtained, the
request is registered in a database dedicated to EOI. Both the AE and the GDF

have dedicated software where all information tied to the request is stored and

134 OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 81.
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where it is possible to manage and monitor the exchanges. These preliminary
processes can take from three days to two weeks.

The official in charge of processing the request then decides whether it is
going to be processed at the national level or, as in most cases, by local
authorities. Indeed, a lot of information is available through the IT tools at the
disposal of the revenue authorities, including officials working at the national
level (in particular, tax returns, income received, ownership information, and
property information).

Where the information is already available to the revenue authorities at the
central level, a direct answer can be provided by the official in charge of the case.
When the case has to be sent to local authorities, a translation into Italian is
required. This is usually the case, as only a small number of requests are received
in ltalian. Even requests received in English are translated into Italian. This
translation is made by the official in charge of the cases (AE) or by a translation
division (GDF). Translating a document can take up to two weeks.

For confidentiality reasons, the requests passed on to local authorities:

o contain only the information needed to answer the request. The original
version of the request is never enclosed with this transmission; and

o is usually sent in electronic format either directly generated by the system
where this request was registered (GDF) or by encrypted secure e-mail (AE).

In the case of the GDF, as the transmission is directly done through the
system, the request goes directly from the headquarters in Rome to the local office
territorially competent for the Italian person subject to the request. For the AE, the
request is first sent to the regional authorities, then to the provincial authorities,
and finally to the relevant local office. When the request concerns a large number
of taxpayers, it is directly processed at the regional level. This is also the case
when an examination of the taxpayer involved in the request is already underway
at this level or at the provincial level. In all other cases, the local office is in
charge of the information gathering.

Considering the powers to gather information granted by the Presidential
Decree 600/1973, the lItalian authorities have several tools to collect the

information.
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Testimony is used only in cases where the requesting party asks for the
provision of information under this format.'*> Depending of the type of
information requested, the gathering of information by written means or by an
audit in the field is usually preferred. Indeed, this is the easiest way to ensure that
all information requested is going to be furnished by the person covered by the
request. Conversely, the Italian legislation foresees the collection of bank
information by written procedure, with the exception of cases where no tax
identification number has been provided by the requesting jurisdiction.
Considering the various administrative levels involved in answering requests
(possibly the regional, provincial and local levels), this procedure is likely to
delay the provision of answers of requested information.

Where the information is requested by written means, the Italian legislation
grants a minimum of 15 working days to the person subject to the request to
provide an answer. However, there is no ceiling in the Italian legislation as
regards the maximum number of days a person may have to provide a response.
The Italian authorities nevertheless indicated the time taken to respond limit rarely
exceeds the 15 day minimum.**®

Both revenue authorities consider the quality of the answer the most important
aim. Therefore the provision of a complete and accurate answer is always
preferred even if it leads to a delayed reply. The Italian authorities have also
reported that during the 2007-2009 triennium, out of the more than 1 000 requests
received and processed, only one response was perceived as incomplete by the
requesting jurisdiction and led to a supplementary request for information.

When responses are received by the competent authorities from the local
services, the official in charge of the case checks the completeness of the
information provided against the information requested by the treaty partner.

Where information is missing or the response provided does not fully answer the

135 OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 82.
136 OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 83.
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request, additional information will be requested from the local offices.
Information already provided will be prepared as a partial response.
Finally, the response is translated, usually into English, and sent out to the

requesting jurisdiction.™*’

2.7 MULTILATERAL AGREEMENTS

In its effort to improve the exchange of information between international
subjects, Italy has signed several multilateral conventions.

First of all, we have signed the Convention of Strasbourg, concluded in 1988;
however, despite the importance of the agreement, it had not such a strong impact
on the internal administrative practice, probably due to the lack of signature of the
major international partners.*®

Moreover, Italy, is part of the Convention on the Mutual Administrative
Assistance in Tax Matter. Italy has ratified the Convention on 31 March 2006; in
addiction the amending protocol has been signed on 17 January 2012, and entered
into force on 1 May 2012. Unfortunately, not even this multilateral instrument had
a concrete impact on our administrative system, but part of it will be probably
implemented through the new Directive 2011/16/UE, which partly refers to the
Convention.

As part of the OECD, Italy has also joined the Global Forum on Transparency
and Exchange of Information for Tax Purposes, which published a Peer Review
about Italy in 2011, in which it appreciated the great effort born by Italy in the
exchange of information: “Notwithstanding the sometimes slow ratification of
international agreements and the need to answer incoming requests for
information in 90 days or to provide an update of status as a routine, comments

received on the experience of a number of Global Forum members with Italy

37 For a complete description of the procedure, see OECD (2011), Global Forum on
Transparency and Exchange of Information for Tax Purposes Peer Reviews: Italy 2011:
Combined: Phase 1 + Phase 2, Global Forum on Transparency and Exchange of Information for
Tax Purposes: Peer Reviews, OECD, p. 79-85.

%% 5. DORIGO, La cooperazione fiscale internazionale dopo il protocollo di modifica della
Convenzione di Strasburgo: qualche luce e molte ombre, in Riv. Dir. Trib., 2011, IX, p. 157-181.
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indicate that Italy is fully committed to the international standards of
transparency and exchange of information for tax purposes. Italy is an important
partner, actively exchanging information for international tax matters with a very

large network of partners.®

CHAPTER 111 - INTERNATIONAL ADMINISTRATIVE ASSISTANCE BASED ON

EUROPEAN LAW

3.1 SAVINGS DIRECTIVE

Italy has implemented the Savings Directive with the Law Decree 18 April
2005, n. 84. In most of its parts the law directly refers to the Directive itself, using
the same concepts outlined by the Directive; however, there are still some
differences, for instance, the notion of interest'*. The Italian legislator also refers
to the Directive with regard to the notion of beneficial owner and paying agent.**

Currently, the European Commission has proposed to modify the Directive
2003/49/CE (Interest & Royalties), in order to create a new harmonized
mechanism of taxation on these kinds of passive incomes, particularly balancing
the requirements with those of the Directive 90/435/CE (Parent — Subsidiary)***.

If the proposal is accepted, our legislation will have to be updated, because it
does not comply with the new standard.

In particular, even if the aims of the Directive will remain the same, limiting

the recast to the resolution of some technical problems resulting from the limited

139 OECD (2011), Global Forum on Transparency and Exchange of Information for Tax Purposes
Peer Reviews: Italy 2011: Combined: Phase 1 + Phase 2, Global Forum on Transparency and
Exchange of Information for Tax Purposes: Peer Reviews, OECD, p. 9

140 See p. 10, note 34 of this paper.

41 With regard to the implementation of the Directive in Italy see G. MELIS, G. MARINO,
Answers to the questionnaire and special reports on the interest saving directive, cit., p. 10-18.

2 The proposal aims to reduce the participation requested from 25% to 10%; sec. 2, letter d)
COM(2011) 714 final.
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scope of the Directive'®, personal scopes have to be extended in order to include
those kinds of legal bodies which are still out of the Annex 1.1

But the most important change concerns the percentage of participation to be
held in the other legal body: the notion of associated company will ask a
minimum of 10%, and not, as currently is, of 25%. Moreover, an anti-elusion
clause has been added: “It is necessary to ensure that interest and royalty

payments are subject to tax once in a Member State and that the benefits of the

Directive should only be applicable when the income derived from the payment is

effectively subject to tax in the Member State of the receiving company or in the

Member State where the recipient permanent establishment is situated ”.**° All

this changes still have to be implemented in the Italian legislation.

In the end, differences of treatment between EU and non-EU persons are
possible, in accordance to sec. 1, par. 8, which excludes the application of the
Directive with regard to a permanent establishment situated in a third State of a
company of a Member State if the business of the company is wholly or partly

carried on through that permanent establishment.

3.2 EXCHANGE OF INFORMATION

143 «This recast tries to solve some of the problems resulting from the limited scope of the

Directive. There are cross-border payments outside its scope that face withholding taxes at
source. Thus, it proposes to extend the list of companies to which the Directive applies and to
reduce the shareholding requirements to be met for companies to qualify as associated. In
addition, it adds a new requirement for the tax exemption: the recipient has to be subject to
corporate tax in the Member State of its establishment on the income derived from the interest or
royalty payment. This condition seeks to ensure that the tax relief is not granted when the
corresponding income is not subject to tax and thus close a loophole that could be used by tax
evaders. Finally, a technical amendment is proposed to avoid situations where payments made by
a permanent establishment and deriving from its activities are denied the exemption on the
grounds that they do not constitute a tax-deducible expense.” See COM (2011) 714 final p. 2-3.

144 A minor modification will regard the inclusion of the SE and SCE in the list, even if, in
accordance with the European legislation, these two types of subjects have to be subject to the
provisions of Member States’ law which would apply to a public-limited company or cooperative
formed in accordance with the law of the Member State in which the SE has its registered office.
%5 This is the new Recital 3, in accordance with the proposal.
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With regard to the Directive 2011/16/UE, the lItalian legislation is strongly
obsolete in comparison with the new rules provided by the Directive'*®,

First of all, sec. 31 bis, Presidential Decree 600/1973 seems to be absolutely
insufficient nowadays.

Notwithstanding the need of a renewal, the Global Forum has confirmed the
basic role played by Italy in the exchange of information; hence the inadequacy of
the rule has not affected the effectiveness of the Italian efforts.

Regarding the personal scope, sec. 31 bis does not define the subjective area of
application, hence, it could be deemed, through a systematic interpretation, as
updated, therefore, in my opinion, the exchange of information can happen even
in respect of the new subject included by the new Directive in sec. 3 n. 11.

With regard to the substantive scope, the content of sec. 31 bis has surely to be
extended, because it refers only to taxes on incomes and assets, whereas the new
Directive shall apply to all taxes of any kind levied by, or on behalf of, a Member
State or the Member State’s territorial or administrative subdivisions, including
the local authorities **'.

Moreover the new Directive grants a wider use of the information received**:
the data can be used “for the assessment and enforcement of other taxes and
duties covered by Article 2 of Council Directive 2010/24/EU of 16 March 2010
concerning mutual assistance for the recovery of claims relating to taxes, duties
and other measures, or for the assessment and enforcement of compulsory social
security contributions. In addition, it may be used in connection with judicial and
administrative proceedings that may involve penalties, initiated as a result of
infringements of tax law, without prejudice to the general rules and provisions
governing the rights of defendants and witnesses in such proceedings.” However,
the use of information goes beyond tax purposes; indeed, the par. 2 of sec. 16
states that “with the permission of the competent authority of the Member State
communicating information pursuant to this Directive, and only in so far as this is

allowed under the legislation of the Member State of the competent authority

146 See F. PITRONE, Lo scambio di informazioni e la direttiva 2011/16/Ue in materia di
cooperazione amministrativa: innovazioni e profili critici, cit., p. 469-474.

147 Sec. 2, par. 2, Dir. 2011/16/UE.

148 Sec. 16, par. 1 and 2, Dir. 2011/16/UE.
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receiving the information, information and documents received pursuant to this
Directive may be used for other purposes than those referred to in paragraph 1.
Such permission shall be granted if the information can be used for similar
purposes in the Member State of the competent authority communicating the
information. ” Unfortunately, the Italian legislation has still not implemented this
recast; the sec. 31 bis provides the exchange for the assessment of taxes on
income and assets.

In addition, no term is provided by our national rule, whereas the Directive has
established different terms referring to the availability of the information'*°.

Finally, with regard to non-EU States, the assistance is subordinate to the
existence of a treaty and, if the information derive from another Member State, its
consent is needed; therefore differences of treatment are surely possible, they will

mostly depend on the network of agreements developed by the Third State.

3.3 MUTUAL ASSISTANCE FOR RECOVERY OF CLAIMS RELATING TO TAXES

Italy has implemented the Directive 2010/24/UE with a specific act: the
Legislative Decree 149/2012; we have implemented it out of terms, the deadline,
indeed, was on 31" December 2011. In implementing the Community law, we
have strictly followed what established by the Directive.'

All terms, meanings and terms refer to the Directive without any change.

The scope is exactly the same:

o all taxes and duties of any kind levied by or on behalf of a Member State or its
territorial or administrative subdivisions, including the local authorities, or on
behalf of the Union;

o refunds, interventions and other measures forming part of the system of total or

partial financing of the European Agricultural Guarantee Fund (EAGF) and the

%9 Sec. 7, Dir. 2011/16/UE; See F. PITRONE, Lo scambio di informazioni e la direttiva
2011/16/Ue in materia di cooperazione amministrativa: innovazioni e profili critici, cit., p. 478.

%0 see A. BUCCISANO, Cooperazione amministrativa internazionale in materia fiscale, cit.,
711-714; P. BORIA, Diritto tributario europeo, cit., p. 373-376; S. SCIANCALEPORE, Recupero
di crediti UE. Assistenza reciproca dei Paesi UE, in Settimana Fiscale, 2012, 35, p. 21-24; .
F. SAPONARO, Il titolo esecutivo europeo: prospettive in materia fiscale, in Rass. trib., 2008, 1,
p. 86 — 118.

52



European Agricultural Fund for Rural Development (EAFRD), including sums

to be collected in connection with these actions;

e levies and other duties provided for under the common organization of the
market for the sugar sector;

e administrative penalties, fines, fees and surcharges relating to the claims for
which mutual assistance may be requested in accordance with paragraph 1,
imposed by the administrative authorities that are competent to levy the taxes
or duties concerned or carry out administrative enquiries with regard to them,
or confirmed by administrative or judicial bodies at the request of those
administrative authorities;

o fees for certificates and similar documents issued in connection with
administrative procedures related to taxes and duties;

e interest and costs relating to the claims for which mutual assistance may be
requested.

The same considerations can be made relating to the personal scope, since the
Legislative Decree does not make any difference among different types of
persons.’ It is noteworthy the provision which grants the taxpayer’s right to be
informed about the request received, whereas the same right is not provided in
case of exchange of information.*®2

With regard to Non-EU Members States, the final provisions state that the
Directive is without prejudice of to the fulfillment of any obligation to provide
wider assistance ensuing from bilateral or multilateral agreements or
arrangements, including for the notification of legal or extra-legal acts™. Hence,

if non-EU States have already concluded similar agreements with EU States, they

151 Sec. 3 of the Directive states:

(c) "person™ means:

(i) a natural person;

(ii) a legal person;

(iii) where the legislation in force so provides, an association of persons recognised as having the
capacity to perform legal acts but lacking the legal status of a legal person; or

(iv) any other legal arrangement of whatever nature and form, which has legal personality or not,
owning or managing assets which, including income derived therefrom, are subject to any of the
taxes covered by this Directive.

152 Sec. 7, Legislative Decree 149/2012. See A. TOMMASINI, Le procedure di riscossione
all’interno dell 'Unione europea, in Corr. Trib., 2012, 43, p. 3359-3364.

153 Sec. 24, par. 1, Dir. 2010/24/UE.
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are not voided by the entry into force of this act; otherwise, they have to negotiate

a specific convention in order to make use of this procedure.***

1% D’ALFONSO, E. DELLA VALLE, La riscossione dei crediti tributari esteri e la riscossione
all'estero, in Corr. Trib., 2011, 33, p. 2714 — 2720; G. FULGHESU, La mutua assistenza alla
riscossione dei crediti tributari nell'Unione Europea, in Rivista di Finanza, 2012, 3, p. 17 - 29. E
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